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CASE OF PATTEE UV. GREELEY. 


Tuts case was recently decided by the supreme judicial court 
in Middlesex. It was an action of debt on a bond which was 
defended on the ground that the bond was void because made 
on the Lord’s day, between sunrise and sunset; the making 
thereof not being a work of necessity, charity, or merey. ‘The 
court sustained the defence because the plaintiff and defendant 
were guilty together of a violation of law in executing and re- 
ceiving a bond on the Lord’s day. 

The report of this decision, as it appears in this number of 
the Reporter," is not very luminous. But the argument of the 
court seems to be as follows. By the Lord’s-day act the legis- 
lature intended to prohibit secular business on the Sabbath. 
Secular business includes not only manual labor, but the mak- 
ing of bargains, and all kinds of trafficking liable to occasion 
disputes and requiring the action of more than one person. ‘This 
intention is manifested by annexing a penalty to the doing of 
the act. Therefore, making the bond was in violation of law, 
and no action can lie upon it because a contract, the making of 
which was illegal, cannot be the subject-matter of an action. 

Entertaining the profoundest respect for the tribunal from 
which this decision emanates, and the most unaffected diffidence 





1 See page 253. 
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in our own opinion when opposed to such high authority, it 
nevertheless seems to us so extraordinary that we venture to 
offer a few remarks upon it, with the hope of eliciting from 
abler pens than ours, a discussion of the principle involved. 

The decision is based upon Sec. 1, Ch. 50, Rev. Sts., which 
is in the following words: ‘ No person shall keep open his shop, 
warehouse, or workhouse, or shall do any manner of labor, busi- 
ness, or work, except only works of necessity and charity, or be 
present at any dancing or any public diversion, show, or enter- 
tainment, or take part in any sport, game, or play on the Lord’s 
day ; and every person so offending shall be punished by a fine 
not exceeding ten dollars for every offence.” 

The facts, as stated in the report, are, “ that the bond 
was signed and delivered to the plaintiff at his house in 
the afternoon of the Lord’s day, and before sunset, sometime 
in October, 1845, and not on the day of the date of the bond, 
(which was a week day) ; that both parties at that time were in 
good health, and there was nothing to show that to execute the 
bond on that day was a work of charity, necessity, or merey.” 

Several propositions are involved in the decision on this state 
of facts. 

Ist. Signing and delivering a bond must be either labor or 
business or work, or it is not prohibited by the statute. Labor 
is defined by Webster to be, 1. “* Exertion of muscular strength 
or bodily exertion which occasions weariness ; toilsome work ; 
pains ; travail; any bodily exertion which is attended with 
fatigue. 2. Intellectual exertion; application of the mind, 
which occasions weariness. 45. Exertion of mental powers, 
united with bodily employment.” Hence it is plain that signing 
and delivering a bond is not labor. 

Work is, by the same authority, “ Labor, employment, ex- 
ertion of strength, particularly in mere manual labor.” There- 
fore it is equally apparent that signing and delivering a bond 
is not work. 

Both these terms in common acceptation and popular use, 
evidently mean manual exertion; mechanical employment. 
Metaphorically the signification is extended ; a literary pro- 
duction, a book,—is called a work, but by figure of speech. In 
no sense, not even metaphorically, can the signing of a bond 
be called labor or work. 
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Business is defined by Webster, as “* Employment, that which 
occupies the time, attention, and labor of men. 2. Affairs ; 
concerns. 3. The sudject of employment ; that which engages 
the care and attention. 4. Services, engagement; important 
occupation in distinction from trivial affairs. 5. Concern; 
right of action, or interposing. 6. A point; a matter of ques- 
tion ; something to be examined, considered, or performed.” 

Perhaps by a strict, literal application of a part of this defi- 
nition, signing and delivering a bond may be made out to be 
business. But according to popular use, the term signifies, 
after Walker’s definition, ** mu/tiplicity of affairs ;’’ something 
more than a single act; something beside the mere comple- 
tion of what is begun. Webster’s definition clearly implies 
continuity of attention, continuance of engagement ; more than 
a mere stroke of a pen. In reference to the matter in question, 
business would signify the negotiation of the contract — the 
settlement of the details; the preparation of the instrument 
and all the other accompaniments usual to the inception, pro- 
gress, and completion of a contract. 

This only can be properly denominated business. It is a 
forced construction of the word, that dignifies so simple an act 
as the signature and delivery of a bond, which would not occupy 
five minutes of time, with an appellation including, accord- 
ing to common apprehension, a complexity of operations ; it 
is to strain the word business beyond its legitimate application. 
Nothing in the case shows that there was any negotiation com- 
menced or completed on Sunday ; and it is a well understood 
rule in the construction of statutes that the natural import of 
the words according to the common use of them, when applied 
to the subject-matter of the act, is to be considered as ex- 
pressing the intention of the legislature. Opinion of the jus- 
tices of the supreme judicial court, 7 Mass. R. 525, 

2d. If we are wrong as to the true meaning of the word 
business, the decision still involves the proposition that the le- 
gislature intended to prohibit such kinds of business as the 
signing and delivering of bonds. 

To support this proposition such intention must appear from 
the whole of the act and not from the first section only on which 
the decision is based. ‘ It is right and proper to consider the 
whole of a statute, the preamble and probable intention of the 
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legislature in order to ascertain the meaning of any particular 
section; and this mode of interpretation is justifiable even 
where the words of the section itself may be unambiguous.” 
‘If one section should be much more extensive in its operation 
than the general scope and object of the statute, it may be re- 
strained in its construction within that scope.’ Holbrook v. 
Holbrook, (1 Pick. 257, 8.) 

It is evident that the statute was not intended to coerce 
conscience in reference to the sabbath, nor to compel its observ- 
ance except so far as the public decency is concerned. “ Re- 
ligion and piety do not require that every moment of every 
Sunday should be devoted to the performance of religious 
exercises ; to a reasonable degree a man may on that day con- 
sider his own condition and that of his neighbor, and may do 
acts beneficial to himself, and calculated to promote the comfort 
of his neighbor.” Per BatLtey, J. The King v. The Inhab- 
itants of Whitnash, (7 B. & C. 596.) To which sensible 
remarks it may be added that such observance of the sabbath 
is the more pious and christianlike of the two. 

1st. The connection in which the word business occurs shows 
the sort of business intended. No person shall keep open his 
shop, warehouse or workhouse. Is a lawyer's office or a mer- 
chant’s counting-room either of these? Sometimes both lead 
to the workhouse, but it would be a strange confusion of terms 
to call either a shop or a warehouse. ‘The terms labor, busi- 
ness or work, immediately following the terms shop, warehouse 
or workhouse indicate that manual labor or public employment 
in open defiance of public sentiment was the sort of business 
to which the prohibition extended. This view is confirmed 
when we find, immediately succeeding in the same sentence, a 
prohibition against dancing, public diversions, shows, entertain- 
ments, sports, games or plays; showing that the law was 
designed to preserve a public observance of the sabbath, to 
prevent interference with the quiet of the day, so that all dis- 
posed to do so may enjoy its rest in peace, and not to enforce 
upon men’s conscience the strict observance of the puritans. 

2d. Other parts of the statute show the same intention. 
Section two prohibits travelling ; section three prohibits innhold- 
ers, &c. from entertaming any but travellers, strangers or 
lodgers ; and this prohibition is extended by Stat. 1844, ¢. 160, 





ea pti i tied Ses OE ain 

















OS Pe ee eT aa 








Case of Pattee vy. Greeley. 245 


to victuallers and persons keeping other places of public enter- 
tainment. ‘The scope and design of the statute in all its parts 
are manifestly to preserve public appearances. It is surprising 
to find the court at this late day, when blue-law legislation is 
exploded, extending the statute by a forced construction of a 
single word to the regulation of private conscience in matters 
not at all concerning public morals. In early times, when men 
were fined for wearing long hair, and women punished for own- 
ing more than two petticoats at a time, such a decision might 
have conformed to the law and to public opinion. But it is 
now obviously opposed to both. 

3d. If however the legislature did intend to prohibit such 
business as the signature and delivery of a bond on the Lord’s 
day, the farther proposition must be maintained that a bond 
signed and delivered on that day is void ipso facto. The gen- 
eral principle is stated by the court to be ‘ that no action will 
lie on a contract made in contravention of a statute or a prin- 
ciple of the common law.” * There is no difference in prin- 
ciple so far as concerns the validity of the contract, whether 
the illegality be in the thing to be done, in the consideration of 
the contract, the parties to the contract, or in the manner or 
time in which the contract ismade. The bond is void because 
made at a time when such an act cannot be legally done.” 

If these propositions are true to the extent stated by the 
court in the case before them, they must be equally true of 
any other matters of business. But the court would hardly 
venture to follow the principle out to its end. For instance, 
two persons in full health are married on Sunday. Sometimes 
one party takes the other in merey —sometimes in charity, and 
sometimes in necessity. It would be rather difficult in most 
cases to assign the real reason of the marriage. But sup- 
pose a marriage to take place on Sunday, from the only right- 
eous reason, viz. mutual attachment. This marriage is busi- 
ness, for it is the execution of a civil contract. The religious 
exercises which the piety of the individuals or their friends 
may choose should accompany the execution of the contract, 
are unnecessary to its validity. The place is as immaterial 
as the religious ceremonies. A barn or a lawyer’s office is 
as legal as a church. A minister is authorized to join parties 
in matrimony by the law of man alone, and not by the law 
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of God, nor by virtue of apostolical descent. If his ministerial 
pedigree from St. Peter were as clear as Queen Victoria’s from 
Egbert, he would derive no power from his religious aristocracy 
to make a valid marriage. A justice of the peace, a country 
squire who can hardly write his name, may join a couple in 
matrimony just as securely as the bishop of Massachusetts, 
whether protestant or catholic, and when he does so he and the 
pair perform a matter of business rather more important than 
signing a bond. It is notorious that for the performance of 
this business many good people select Sunday. Yet by the 
principles of this decision those marriages are all void, and the 
offspring illegitimate. No man married on Sunday can recover 
his supposed wife’s choses in action. No woman married on 
Sunday is entitled to dower. The relation supposed to exist 
does not exist. Undoubtedly if such a case should arise before 
the court a way would be found to escape from so disastrous a 
conclusion ; but such is the inevitable necessity of their deci- 
sion in case of the bond. Ingenuity may prevent the conse- 
quences, but logic exacts them if the decision is law. 

A person charitably disposed executes a will on Sunday, 
leaving large donations for pious purposes. It does not appear 
that executing the will on that day was a work of necessity — 
charity or mercy. For all that does appear, it might just as 
well have been made on Saturday, or Monday; and the 
legatees and claimants under the will must prove the case 
to come within the exception. Bosworth vy. Inhabitants of 
Swansey, (10 Mete. 363.) A will thus executed is void by 
the principle of the decision. If it be said that such instru- 
ment is no contract, and therefore not within the principle of 
the law, it is replied, first, that, according to the doctrine of 
the court, to sign and publish a will is to do business as much 
as to sign and deliver a bond. And although the court is 
made in the report to say, “ that trafficking of all kinds that 
are liable to occasion disputes, and require the action of more 
than one are within the spirit of the prohibition,” it is difficult 
to see why the term “ business” is thus limited, or why one 
person may not alone do business as well as two together. 
Besides, a valid will requires the action of four persons, viz., 
three witnesses and the testator. In the case decided the bond 
would have been equally void if delivered by a messenger, or 
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dropped into the post-office. The traffic, for all that appears, 
was consummated on the day of the daté, and it was not the 
formation but the mere completion of the contract, the mere 
manual act of signing and delivering which rendered the trans- 
action void. By inevitable deduction, if this decision is law, 
the will is likewise void. But it is too much to presume that 
the principle will be carried out in a case like the one supposed. 

Many instances might be adduced to the same point. And 
although it is true that in declaring the law consequences are 
to be disregarded, yet where a general principle leads in 
almost every case to manifest inconvenience and absurdity, a 
strong presumption arises that it cannot be a principle of 
law — and, if deduced from a statute, that it does not accord 
with legislative intention, for statutes are to be construed so 
that they may have a reasonable effect, agreeably to the inten- 
tion of the legislature. Gore v. Brazier, (3 Mass. R. 540.) 
They are to be construed sensibly, with a view to the object 
aimed at by the legislature. Gibson v. Jenney, (15 Mass. R. 
205.) 

The general principle, that no action will lie on a contract 
made in contravention of a statute, is unquestionably correct ; 
but whether it covers such a case as the one under considera- 
tion is, to say the least, doubtful. Certainly no case is cited 
by the court in support of the position. All the cases reviewed 
are where the consideration of the contract was illegal. In 
Wheeler v. Russell, (17 Mass. 258,) the consideration was a 
sale of shingles under the statute size. So of the other in- 
stances alluded to; contracts for smuggling goods, for manufac- 
turing tools for counterfeiting ; for the purchase by a brewer of 
drugs prohibited to be used in making ale and other liquors ; 
and hundreds of other cases might be cited to the same effect. 

The remark of Lord Alvanley, that ‘no man can come into 
a British court of justice to seek the assistance of the law, who 
founds his claim upon a contravention of the British laws,’’ was 
made in a case where the consideration was a violation of the 
navigation act. No case was cited to show that this principle 
extends to contracts not illegal because of the subject-matter 
or the parties, but because made on Sunday. However that 
may be, this decision overrules two others upon the same point, 
which have been considered as establishing the law in this com- 
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monwealth. In Geer vy. Putnam, (10 Mass R. 312,) the 
court overruled a plea in bar, that the note declared on was 
made on the Lord’s day. The plea, it is true, does not state, 
that the making was before sunset; but the statute 1791, 
c. 58, § 4, defined the Lord’s day to be the time included 
between the midnight preceding and the sun-setting of the same 
day ; and the plea uses the phrase technically, or in the statute 
sense. ‘The counsel, who filed it, stated that he made it upon 
a sort of lex talionis, by direction of his client, who had lost a 
debt in Connecticut, upon the same ground; but he did not 
appear to think it could be supported; and the chief justice 
remembered another case, in which the same defence was 
overruled. The question was not elaborately argued, and the 
court gave no opinion seriatim ; for apparently they deemed 
the poimt unworthy of much attention. Under such cireum- 
stances, this case might not be considered as having much au- 
thority, but it was cited, and expressly approved in Clap vy. 
Smith, (16 Pick. 247.) This was a case where a failing 
debtor assigned his property in trust under the old assignment 
law, and annexed the schedule on Sunday. The point was 
taken, that such an annexation was a void act; and was ar- 
gued on both sides. The court say, in their opinion, “if the 
annexation of the schedule of the property were necessary to 
complete the sale, we are of opinion that it was not a void 
act because done on Sunday. ‘The case of Geer v. Putnam is 
decisive on this pot, and we think there is no sufficient reason 
for overruling that case. That case was decided in 1813; 
and Chief Justice Parsons says, that the same principle had 
been laid down in a former case ; and the law has ever since 
been considered and recognized as the law of this common- 
wealth. The legislature has since revised and altered some of 
the provisions of the act of 1791, c. 58 ; and the subject of the 
due observance of the Lord’s day has been much discussed, 
but xo alteration has been made in the law, as laid down in the 
case of Geer v. Putnam. Under these circumstances, we feel 
bound to abide by the rule of stare decisis.”” What new light 
has broken upon the court, by which they have felt compelled 
to unsettle the law, and overrule so solemn an adjudication as 
this, does not appear in the report; but certainly two such 
opinions require a careful investigation before they can be pro- 
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nounced erroneous, — the one after an acquiescence of thirty- 
four, and the other of fifteen years. We hope, when the 
opinion is published by the reporter, that it will be found to 
contain a clear and convincing exposition of the correctness of 
the decision. A. 
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Recent American Decisions. 


Supreme Judicial Court, Middlesex. 


LEXINGTON AND West CampripGe Rariroap Company vr. 
WILLIAM CHANDLER. 


Where, in the court below, a verdict is found for the defendant, and both plaintiif 
and defendant take exceptions to the ruling of the court, and the exceptions 
are allowed on both sides, if the court sustain the exceptions of the plaintiff, and 
at the same time sustain those of defendant upon points that are fatal to the plain- 
tiffs right to recover, the verdict must stand. 

Where, in the charter of a railroad corporation, it was provided that the capital 
stock should “ not exceed two thousand shares, the number of which shall be de- 
terinined from time to time by the directors thereof,” and where, subsequently, the 
directors of the corporation voted “to close the subscription books of the capital 
stock,” and no other vote was passed determining the number of shares ; held, that 
this was a suilicient determination of the number of shares. 

Where a subscriber to the capital stock of a railroad appeared at the meeting of the 
subscribers for the purpose of organization, and took part therein, and voted for 
oflicers of the corporation, held, that it was suilicient proof of his assent to be a 
stockholder, and ratification of his prior subseription. 

Though the by-laws ef a corporation require notice in certain cases to be given by 
mail, notice by a private messenger is suilicient, if in that way it reaches the party 
as soon as he would have received it by mail. 


Tuts action was brought, in the court of common pleas, to 
recover the balance of six assessments, of ten dollars each, on 
five shares of the capital stock of the plaintiff corporation, de- 
ducting the net proceeds of the sale of said shares, sold at 
auction by the plaintiff corporation for the non-payment of as- 
sessments, in pursuance of the 55d section of the 39th chapter 
of the Revised Statutes. 

The third section of the act creating the plaintiff corporation 
provides that the capital stock of said company shall ‘not ex- 
ceed two thousand shares, the number of which shall be deter- 
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mined, from time to time, by the directors thereof.’ On the 
ith day of August, 1845, the directors of the corporation 
voted “ to close the subscription books of the capital stock,” 
and they passed no other vote determining the number of shares 
of which their capital stock should consist. It was admitted 
that more than two hundred and fifty, and less than two thou- 
sand, shares were subscribed for, but the number could be as- 
certained only by reference to the books of the treasurer. The 
defendant contended that the plaintiffs, to entitle themselves to 
recover, must show that the whole number of shares mentioned 
in their act of incorporation had been subscribed for, or that 
the directors had, by a vote, fixed upon a smaller number of 
shares for the capital stock ; and the court were of this opinion, 
and ordered a verdict to be returned for the defendant. ‘To the 
above ruling the plaintiffs excepted. Before the above ruling for 
the defendant, the defendant excepted to certain rulings of the 
court in favor of the plaintiffs, and the exceptions of both parties 
were allowed. The defendant’s exceptions were as follows : The 
(lefendant signed his name to a subscription paper for five shares 
of the stock in the plaintiff corporation May 21st, 1845. The 
first meeting of the subscribers to the stock, for the organiza- 
tion of the corporation, was holden July 7th, 1845. The de- 
fendant was present at that meeting, was active in writing and 
distributing votes for directors, and the plaintiffs produced at 
the trial a ballot, on one side of which were written the names 
of the nine persons who on that day were chosen directors of 
the corporation, and on the other side, the name of the defend- 
ant in his own handwriting, and it was proved that this was 
found among the ballots given that day for directors of the 
company. ‘The defendant objected to the admission of the sub- 
scription paper as evidence, on the ground that no valid or 
binding promise could be made to the plaintiff corporation be- 
fore its organization, and that parole evidence was not sufficient 
to show that the defendant had made himself a subscriber to 
the corporation for any shares, or that he became a member of 
the corporation by the above-mentioned transaction; but the 
presiding judge admitted the subscription paper and the acts 
of the defendant as evidence of a ratification of his prior 
subscription. A written notice of the intended sale of the 
shares standing in the name of the defendant, for the non-pay- 
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ment of the assessments, signed by the treasurer, was delivered 
to the defendant, or left at his dwelling-house ; but no notice of 
such sale was sent to him through the post-office, as required by 
the by-laws of the corporation. The defendant objected that 
he had not been properly notified of the sale; but the court 
overruled the objection. The charter, the subscription paper. 
and the by-laws of the company were made part of the case. 


A. H. Nelson and George Farrar, for plaintiffs. 
E. Buttrick, for defendant. 


Suaw, C.J. The exceptions of both parties are properly 
before the court. In the progress of the trial, the court over- 
ruled several points taken by the defendant, and subsequently 
sustained an objection taken by him, and ordered a verdict to be 
returned for the defendant. The plaintiffs except to this ruling, 
and the defendants to the prior rulings ; so that though this court 
may sustain the plaintiff’s exception, and, if this were the only 
point of the case, order the verdict to be set aside and a new 
trial granted; yet, if it should sustain any of the defendant’s 
exceptions on points that are fatal to the plaintif?’s right to 
recover, the verdict in the court below is to stand. 

The third section of the charter of this company provides 
for a maximum limit for the number of shares of the capital 
stock, and requires the directors, from time to time, to deter- 
mine what number within this limit the shares shall consist of. 
There is no minimum limit. This is left to the stockholders, or 
their agents, the directors. In the charter of some of the cor- 
porations, the legislature fix the capital at a certain sum, in 
others they prescribe the maximum and minimum limits, and 
in others, as in the present case, they determine only that it 
shall not exceed a certain amount. ‘The latter rule is usually 
applied to railroad corporations. In their construction it is 
commonly uncertain at the time the charter is granted how 
much money will be required, and the capital cannot be fixed 
absolutely without occasioning embarrassment to the operations 
of the company. Under this power and duty to determine 
from time to time the number of shares of which the capital 
should consist, the directors may fix upon a certain number. 
and subsequently, as the wants of the company may require. 
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they may enlarge the capital from time to time to the limit 
prescribed by the charter. 

In the cases of Salem Milldam Corporation vy. Ropes, 
(6 Pick. 25,) 8. C. (9 Pick. 187,) relied upon by the de- 
fendant, the capital stock was fixed by the charter at 5000 
shares at $100 each, and a man who took a certain number of 
shares took an aliquot part of the whole capital ; and no assess- 
ment for the ultimate purposes of the company could be legally 
laid until the whole capital should be subscribed for. No dis- 
cretion was left with the officers or the stockholders to deter- 
mine how much was required for the successful prosecution of 
the enterprise ; but in the case at bar much discretion is given 
to the directors. They may, in their discretion, commence with 
a capital subscribed for, manifestly insufficient to complete the 
enterprise, with an expectation of subsequently opening the 
subscription books and adding to it. They are required, how- 
ever, by the third section of the charter, to determine the 
amount of the capital ; and this they claim to have done by the 
vote of August 7, 1845, which was to close the subscription 
books. ‘his is a sufficient determination of the number of 
shares. ‘They vote to receive no more, and the number then 
subscribed for could be ascertained by inspection of the sub- 
scription books and the stockholders’ book required to be kept 
by the treasurer. Jd certum est quod reddi certum potest. It 
is fixing it as much as if the treasurer at that meeting had 
reported a certain number of shares subscribed for, and the 
directors had then voted to fix the capital at that number. 
The plaintiffs’ exception is therefore sustained. 

The defendant’s first exception is to the ruling of the court 
below admitting his subscription, made prior to the organization 
of the company, explained by his subsequent acts at the meet- 
ing; but we think his appearing at this meeting for organiza- 
tion, and taking part in it, and voting for officers of the corpo- 
ration, is a sufficient proof of his assent to be a stockholder, and 
a ratification of his prior subscription, if any ratification were 
required ; and then the subscription-book may be referred to, 
to show the number of shares taken by him. 

As to the manner of giving notice of the time and place of 
the sale of the shares of the defendant, for the non-payment of 
assessments, it being by a messenger who gave it to him, 
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or left at his dwelling-house, and not sent through the post- 
office, as required by the by-laws of the company, we think the 
ruling of the presiding judge correct, viz., that if the jury 
should believe that the defendant received the notice as soon as 
he could have received it by mail, the notice was sufficient. 
The by-law directs notice to be given by mail, and provides 
that the certificate of the treasurer shall be sufficient proof that 
the notice has been given. The object of this provision is for 
the relief of the treasurer; for the number of stockholders be- 
ing large, it might be very difficult to preserve the evidence of 
notice to all. This method is provided to preserve the proof. 
It does not declare or imply that actual notice by any other 
means would not be good notice. 

The defendant’s exceptions being overruled, the verdict is to 
be set aside, and a new trial granted at the bar of this court. 


Jesse D. Pattee v. Guy E. Greetey Anp Tr. 


A bond made upon the Lord’s day is void. 
The true date of the execution of an instrument, differing from that appearing on its 
face, may be shown by parol testimony. 


TuIs action was debt on bond. The case was presented to 
the court on an agreed statement of facts. The bond was 
dated September 22d, 1845, and conditioned that the defend- 
ant should not within a certain number of years run a bread 
cart over certain routes specified in the bond on his own account, 
or for any other person than the plaintiff. 

The defendant pleaded the general issue, and specified, as a 
further ground of defence, — that the bond was made on the 
Lord’s day, between sunrise and sunset of that day; the 
making thereof not being a work of necessity, charity or 
mercy. 

It was agreed that the defendant could prove, if it were 
legally competent for him to do so, by parul evidence, that the 
bond was signed and delivered to the plaintiff at his house on 
the afternoon of the Lord’s day, and before sunset, some time 
in October 1845, and not on the day of the date of the bond 
(which was a week day) ; that both parties at that time, were in 
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good health, and that there was nothing to show that to execute 
the bond on that day was a work of charity, necessity or 
mercy ; that after the date of the bond, and before the date of 
the plaintiff’s writ, the defendant committed a breach of the 


bond. 


E. Buttrick, for the plaintiff. 
E. R. Hoar and George Farrar, for the defendant. 


Snaw, C. J., gave the opinion of the court, reserving for 
the published report a more full opinion. 

The agreed statement of facts brought the case within the 
provisions of Rey. Stat. ch. 50, s. 1, prohibiting any person 
from ‘keeping open his shop, warehouse or workhouse, or 
doing any manner of labor, business or work, except only works 
of necessity or charity, or being present at any dancing or any 
public diversion, show, or entertainment, or taking part in any 
sport, game or play, on the Lord’s day,” under a penalty of a 
fine, not exceeding ten dollars for every offence. A subsequent 
section of the same chapter defines the Lord’s day, for the 
purposes of this act, to include “ the time between the midnight 
preceding and the sunsetting of the said day.”’ It is compe- 
tent to show by parol testimony the true date of the execution 
of an instrument, differing from that appearing on its face ; so 
that the bond in this case is to be taken as proved to have been 
executed on Sunday, between sunrise and sunset, and there is 
no evidence to show, and it is not pretended, that the execution 
of it on that day was a work of necessity or charity, to bring 
it within the exceptions of the statute. 

The intention of the legislature by this statute was to pro- 
hibit secular business on the sabbath; and this prohibition is 
not confined to work, in a strict sense, (manual labor) but the 
making of bargains, and trafficking of all kinds, being liable to 
occasion disputes, and require the action of more than one, are 
as much within the spirit of the prohibition. This intention to 
prevent an act may be expressed by the legislature by a simple 
prohibition, or by annexing a penalty to the doing of an act. 
Penalty is prohibition. 

The general principle that no action will lie on a contract 
made in contravention of a statute, or a principle of common 
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law, has béen recognized in this commonwealth. + Wheeler vy. 
Russell (AT Mass. R. 258.) <A contract, the making of which 
was illegal, cannot be the subject-matter of an action. Consid- 
erations of public policy require the enforcement of this rule, 
though both parties may have joined in the violation of law, and 
the defendant be equally in fault with the plaintiff. Lord 
Alvanly remarked, on a suit brought on a contract of this 
nature, that “ no man could come into a British court of justice 
to ask the assistance of the law, who founds his claim upon a 
contravention of British laws.” The best way to enforce the 
observance of a law, is to prevent the violation of it from being 
profitable. 

This principle has been applied to contracts for smuggling 
goods ; for manufacturing tools for counterfeiting ; for the pur- 
chase of shingles and bricks under the statute dimensions; for 
the purchase by a brewer of drugs prohibited to be used in 
making ale and other liquors ; but it has not, in this common- 
wealth, been applied to contracts made in violation of the Lord’s 
day act. Geer y. Putnam, (10 Mass. R. 312,) is the earliest 
case in the reports. It was an action upon a promissory note. 
The defendant pleaded that the note was made on the Lord’s 
day, and on demurrer the plea was adjudged insufficient, and 
the plaintiff had judgment. Parsons, C. J., in giving the opin- 
ion of the court, referred to a case decided in Plymouth county, 
in which this defence was set up, but the court overruled it, 
and held the contract good. In Clap v. Smith, (16 Pick. R. 
247,) the principle laid down in Geer vy. Putnam is referred 
to and confirmed, as the recognized law of the commonwealth. 
In Bosworth v. The Inhabitants of Swansey, (10 Metealf’s R. 
363,) it was held, that a person who travels on the Lord’s day, 
neither from necessity nor charity, cannot maintain an action 
against a town for an injury received by him while so travel- 
ling, by reason of a defect in a highway which the town is by 
law obliged to repair. The Revised Statutes, chap. 50, § 2, 
provide that “no person shall travel on the Lord’s day, except 
from necessity or charity,” and that “every person so offend- 
ing shall be punished by a fine, not exceeding ten dollars for 
every offence.” 

In this case the plaintiff, with the defendant, was guilty of a 
violation of law in the execution and receiving of the bond on 
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the Lord’s day. There is no difference in principle, so far as 
concerns the validity of the contract, whether the illegality be 
in the thing to be done, in the consideration of the contract, in 
the parties to the contract, or in the manner or time in which 
the contract is made. The bond in this case is void, because 
made at a time when such an act cannot legally be done. 
Judgment for the defendant on the agreed statement of facts. 


CoMMONWEALTH v. WILLIAM P. EASTMAN ET AL. 


A motion to quash an indictment is a matter within the discretion of the court, and 
only to be sustained in case the court should be satistied that no finding of the jury 
upon such indictment could be sustained. 

Whether a demurrer to an indictment for a misdemeanor, in Massachusetts, involves 
the whole merits of the case, so that the defendant cannot plead over in case of a 
decision unfavorable to him,— quere. 

Letters coming from the custody of an insolvent’s assignee, purporting to be addressed 
to the insolvent, are not to be received as evidence against him, of facts stated 
therein, but only, if sufficiently connected with the insolvent in the first instance, of 
the fact of such statements having been so addressed to him, in order to show his 
further action thereon. 

A party’s action upon written communications addressed to him, though admissible 
as evidence against him in the nature of a confession or admission of the truth of 
those statements, is not entitled to the same weiglit as his action in reference to 
communications made orally. 

An estimate not under oath, signed by two appraisers, is not admissible as their joint 
appraisement, unless both are called to testify to it. 

On the trial of conspirators, for conspiring to cheat, it is competent to show their 
general credit, and ability to purchase upon trust. 

So, evidence is admissible of other transactions in the way of purchases at or about 
the time of the acts laid in the indictment, than those acts, for the purpose of prov- 
ing their criminal intention. 

So, of their drawing against bills of lading purporting to show consignments of goods 
when no such goods were owned by them at the time of filling out and forwarding 
such bills. 

It is within the discretion of the court to permit a prosecuting officer, after closing 
his case in evidence, to cross-examine a defendant’s witnesses to points not suffi- 
cently proved in his opening. 

Letter-press, or copying-machine copies of letters are not admissible as standards of 
comparison, from which the jury may infer whether a disputed signature, or writ- 
ing, is that of a defendant’s. 

The discharge of one of several joint co-defendants, or the permitting his case to go 
first to the jury, in order that he may become a witness for the others, is a discre- 
tionary matter with the court, where there is any evidence tending to criminate 


such defendant. 


Where, on the trial of an indictment for conspiring to cheat, the substantial proof 


consisted of showing the defendants’ insolvency at the time of making large pur- 
chases for cash, unaccompanied with any representation of ability to pay, or false 
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pretence or artifice to induce credit, an instruction, “ that if the defendants were at 
the time so deeply insolvent that they could have no reasonable expectation of 
paying for the goods in the ordinary course of their business, they commitied an 
offence against the insolvent law, which might be the subject of an indictment for 
a criminal conspiracy,” was held erroneous. 

Held, further, that the correct instruction should have been no more unfavorable to 
the defendants, than for the jury to inquire, “ Whether they made the purchases in 
question, without expecting to pay for them, and not intending to pay for them.” 

The test of the reasonable expectation of a party, is not a just one in criminal mat- 
ters; it should be of good or bad intention, and not of a mistake in judgment. 

A sale “for cash,” where the goods are parted with by the vendor without insisting 
upon payment upon delivery, supposing no false pretence or representation to be 
used by the purchaser to obtain possession of them, is in law a sale upon credit, 
so far as relates to the question of fraud or criminal liability of the purchaser. 

An indictment for a conspiracy to eflect an object, not criminal in itself, should gene- 
rally set out the means by which the conspiracy is designed to be carried out. 

An indictment for a conspiracy to cheat, held bad, which only charged that three 
defendants, (with circumstances of time, place, and recital of evil intention,) “ un- 
lawfully conspired, combined, confederated and agreed together, one P. S. to 
injure, cheat and defraud of his property, merchandise, goods and chattels.” 


Tus was a case which excited a strong interest in the mer- 
cantile community, and one which involved in its final decision 
several important points in the law of Conspiracy and Insol- 
vency. It came before the supreme court, on its final hearing, 
by exceptions from the municipal court of the city of Boston, 
where it was originally commenced, in April, 1844. 

The defendants, prior to March 20th, 1844, were a trading 
firm in the city of Boston, somewhat extensively engaged in the 
produce commission business, and, connected with that, large 
purchasers and shippers of groceries. They did business under 
the style of Eastman, Fondey & Co. The firm consisted of 
Arthur M. and William P. Eastman, and of Townsend Fondey. 
The two Messrs. Eastman had been established in Boston some 
six or eight years, and Mr. Fondey had been associated with 
them for two years or upwards. On the day named, the part- 
ners failed; and, by advice of their counsel, made a voluntary 
assignment of all their property, under the Massachusetts insol- 
vent act, for the benefit of their creditors. By their schedules 
they exhibited an amount of indebtment, in their joint and 
separate capacities, of $107,000. Of this, however, no less 
than $21,000 was due for purchases made for cash within the 
ten days preceding their failure. Several of their purchases, 
amounting to many thousand dollars, bore date as late even as 
the very day, or the day but one, before their failure. The 
total of their purchases for the month of March, (the failure 
occurring on the 29th,) was somewhat over $47,000 ; of which 
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much the larger portion was for cash, or upon an indefinite 
credit of from three to ten days. 

To meet their liabilities, they exhibited a nominal amount of 
assets of $110,000. But much of these consisted of Eastern 
lands and patent rights, and other unavailable property; so 
that a committee of creditors, who undertook to appraise their 
value, and whose estimate appears hereafter as a subject of 
exception, set them down as worth less than $3,500. Most of 
the recent purchases of goods had either been shipped to con- 
signees in New York, Baltimore, and Bangor, and had got 
beyond the jurisdiction of the state, or were still on ship-board 
in the harbor, subject to advances made upon bills of lading by 
these consignees. Such goods, however, as were within reach, 
were immediately replevied by creditors, and orders were sent 
to other cities, to commence suits for the reclaiming of those 
which should arrive there. It appeared that the firm in some 
instances had bought and shipped, to supply consignments upon 
which they had obtained advances, before they actually owned 
any such goods as those set down in their bills of lading to their 
consignees. All their purchases were made at reasonable 
rates; and generally without any representation whatever, on 
their part, as to their ability to pay, or for what purpose they 
were made ; unless in this latter regard, as was testified by 
several of the creditors, two of the defendants represented that 
they were buying on orders, when, in fact, the goods were imme- 
diately shipped to supply previous advances already obtained. 

On the day following the insolvency of the defendants, a 
complaint was made against them before the police court of the 
city of Boston, by several of their creditors, as guilty of a con- 
spiracy to cheat. The case was heard at length by Judge 
Rogers, the senior justice of the court, who decided that there 
was no probable ground for accusation and binding over. The 
defendants on this occasion introduced no testimony in defence, 
but relied on the prosecutors themselves to prove that they 
parted with their goods in the usual course of business, without 
any representation whatever of ability or intention to pay for 
them ; though, as above stated, some evidence was offered of 
professions of making purchases upon orders. 

The prosecution having failed in the police court, the credit- 
ors next went before the grand jury of the municipal court, and 
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there obtained a bill against all the defendants for conspiring to 
cheat arid defraud. The indictment contained forty-five counts, 
and set out fifteen separate acts of conspiring, each being based 
upon a separate sale by each of fifteen creditors. The form of 
charging consisted in making each sale the subject of three 
averments ; or rather of four, in particular instances, according 
as the goods purchased had been sent out of the state, before 
failure. 

The first count was a general charge of conspiring to cheat a 
given creditor of his goods, without alleging any actual cheat- 
ing, or the use of any false pretences or artifices to effect the 
cheat. The substantive words were, that “ the defendants 
on,” &c. “at,” &e. (with recital of intent,) “ did unlawfully 
conspire, combine, confederate and agree together, the said 
P. 8.” &e., “to injure, cheat and defraud of his property, 
merchandise, goods and chattels.” 

The second alleged, with circumstances of time and place as 
before, that the defendants “ did falsely conspire,” &c. “ un- 
lawfully and fraudulently to acquire and get into their hands 
and possession the goods, wares and merchandise of the said 
P. 8., under color and pretence of buying the same ;”’ and that 
in pursuance of the conspiracy, they obtained certain goods 
and cheated and defrauded the prosecutor thereof. 

The third alleged, that the defendants conspired, &c., ‘ to 
obtain and get into their hands and possession, of and from the 
said P. 8., his goods, property and merchandise, upon trust 
and credit, and then to remove, transport and send the same 
out of the commonwealth, and defraud him thereof ;’’ and 
‘that in pursuance of the conspiracy,” they obtained the 
goods and ‘ made preparations to send them out of the state,” 
and so, cheated and defrauded him thereof. 

The fourth only varied from the third, in charging, an actual 
sending out of the state, instead of “‘ making preparations,”’ so 
to do. 

This indictment was found at the April term, 1844. The 
case having been continued till May, a motion was then made 
by the defendants’ counsel, (J. P. Rogers and G. Bemis,) to 
quash the indictment, on the ground that it set forth no 
criminal offence. This motion was heard before Judge Allen, 
who took time to consider, and in July gave an opinion 
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(through Ward, J.) that the motion to quash would not be 
allowed ; but that the court would accede to any arrangement 
to have the law points first argued before the supreme court. 
Accordingly the defendants filed a pro forma demurrer, and 
alleged exceptions to the judgment of the court overruling 
them. The case being thus carried before the supreme court, 
in March, 1845, that court refused to hear an argument upon 
the questions raised, unless upon the understanding that the judg- 
ment, if in favor of the commonwealth, should be final, without 
a right of pleading over. ‘The court in making this decision, 
remarked that the question of the effect of a demurrer to an 
indictment for a misdemeanor was still an open one in Massa- 
chusetts ; and that if a decision in the present case were had 





upon it, and it should be adverse to the defendants, they would 
4 be held to abide by it, supposing the other matter in the case 
y were decided against them. Upon this intimation the counsel 

for the defendants withdrew their exceptions, preferring not to 


sacrifice the merits of their case on the evidence. 
The case having again gone back to the municipal court, was 
| there again argued to the full court of common pleas upon a 
i? renewed motion to quash, by Messrs. Choate and Bemis. ‘The 
i court, after a limited hearimg, decided that they would not 
entertain the motion, and the case was finally set down for 
trial, at the September term, 1545. 
Upon the trial, in addition to what has been already stated, 
| i it appeared that the defendants had been in embarrassed cir- 
H cumstances, or had resorted to extraordinary expedients to 
| raise money, for several months before their failure. Their » 
usual mode of obtaining temporary relief, was by making pur- 
i chases of coffee, sugar and other groceries, generally for cash, 


| and shipping them to a neighboring city, as, for instance, to 
a New York, and then drawing upon the consignments, and 
: | negotiating their consignees’ acceptances. As their purchases ; 
for cash were usually extended to a week or ten days’ credit, 


and sometimes even to a month’s, they were enabled in this 
way to obtain funds in advance of their necessities ; and suppos- 
ing no profit were realized on the goods, by paying a small rate 
of discount of exchange, they could procure means at a less rate 
of interest even than by borrowing, outright. Sometimes their 
adventures in this way realized handsome profits ; and it was 
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not shown that, altogether, they had sustained any considerable 
loss from this system of financiering. In some instances, as 
has been already mentioned, they sent forward bills of lading, 
when they had not as yet purchased the goods invoiced, but 
had only bargained for them or obtained offers of sale. No 
complaint however was made by any consignees that they had 
ever suffered loss from the defendants in consequence of such a 
course of proceeding. 

The defendants showed further, that their system of pur- 
chasing for cash and shipping to neighboring markets, was not 
a new one, resorted to for the first time in the instance of the 
present prosecutors, but that they had pursued it more or less 
for several months. That if they had failed at any time within 
three months previous to their actual insolvency, they would 
have exhibited nearly as large an amount of cash indebtment 
as in March, 1844. That in the month of their failure they 
paid out upwards of $45,000, in satisfaction of their debts. 
That their purchases, in most instances, were made of those 
with whom they had long been in the habit of dealing, and who 
had trusted them for very large amounts. There was no charge 
made by the government that they had kept back any property 
from their creditors, or that they had not made a full and fair 
exhibit of all their books and papers. A part of these had 
been taken by the creditors from the custody of the messenger 
in insolvency, the day of the failure, and after being made the 
subject of examination by a committee, self-constituted for the 
purpose, and exhibited in detached portions in the street and 
“on change,” were returned to the messenger without any 
pains or particularity of identification. 

The defendants, at the time of trial, had gone through the 
proceedings in insolvency, in which they laid themselves and 
their affairs open to examination on oath, and had obtained 
their discharge without opposition. Their account books, letter 
book and other business records were put into the case, show- 
ing a regular entry of all their affairs down to the day of 
failure ; and. they were proved by an expert, who had spent 
several days in examining them, to be systematically and regu- 
larly kept, and to afford a fair exhibit of their receipts and 
expenditures. F. B. Crowninshield, Esq., who had been their 
consulting counsel prior to their failure, testified further, that 
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they went into insolvency at his suggestion and by his advice, 
and that only one of the partners had entertained the idea of 
being obliged to stop, till after consultation with him the day 
before failure. They expressed themselves, then, as perfectly 
able to keep on for some days or perhaps weeks longer, and 
only desirous to know their legal liabilities and relations in case 
they saw fit to anticipate the crisis. 

The defendants in this interview communicated, what consti- 
tuted one of the main grounds of the defence at the trial, their 
expectation of gaining assistance by way of a silent partner- 
ship. They had had strong assirances held out to them by 
responsible parties, of such assistance, and the hope of this 
relief had not entirely subsided at the time of the consultation 
referred to. In this part of the case the defendants proved, by 
the introduction of the parties themselves, the reasonableness 
of such expectations, and that down to the night preceding the 
failure, they were justified in calculating on this assistance. 
Mr. Edward King, one of these parties, testified that he had 
been for some time in negotiation with the defendants to aid 
them with an advance of $12,500, on the understanding that 
they should find another partner who would contribute as much 
more ; that he was perfectly able to advance the sum, and was 
not at all aware of the defendants being in a precarious stand- 
ing till the night before the failure, when William P. Eastman 
made an exposé of his affairs to him, and when he told him that 
there was no way left for the firm but to fail. Down to this 
time he would have made the advance in question at any mo- 
ment, upon the firm’s obtaining an equal accession of capital 
from another source. The defendants showed that they had 
negotiations pending in other quarters for this object, and that 
down to the failure they had received no positive discourage- 
ment or refusal. 

Mr. Crowninshield, Mr. King, and several other of the 
defendants’ witnesses, were very strong in their statement of 
the apparent unwillingness and reluctance of the defendants to 
stop payment; Mr. King testifying that William P. Eastman 
shed tears when he made it to appear to him that it was his 
only alternative, and another witness stating that the same 
defendant made the declaration to him that he would rather 
jump into the dock than be obliged to fail. The good charac- 
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ter and respectable standing of the defendants we ore fully con- 
ceded on the part of the prosecution. 

On the part of the government it was insisted that the 
defendants had not only pursued a reckless course of business, 
but, under the circumstances, a criminally fraudulent one, in 
keeping on in business so long after they ought to have known 
that their affairs must eventually bring up in insolvency, and a 
large amount of cash purchases remain unprovided for. That 
being actually insolvent at the time of their last purchases, and 
having been so for some length of time, as their expedients 
for raising money and forced means of prosecuting business 
abundantly showed, it was a criminal fraud in them to make 
these purchases for cash without disclosing the true state 
of their affairs to the parties with whom they dealt. That to 
make them liable as conspirators, it was only necessary for the 


jury to infer an intention not to pay for these goods, even if 


bought without any false representations, or the use of any 
artifice to gain credit. That the scheme of obtaining partner- 
ship assistance, was, or ought to have been, a visionary one ; 
and that they had no right to depend upon it as a means of 
meeting their engagements. 

Cusurne, J., the presiding judge, after a brief summary of 
the facts, and a statement of the general principles of the law 
of conspiracy, charged the jury, in reference to the insolvency 
of the defendants, as follows: 


“T cannot consider it the duty of a person engaged in trade to resort at once to the 
insolvent law, upon ascertaining that he is indebted in a larger amount than his 
property at a fuir estimated value will enable him to pay. The deticiency may be 
small, such for example, as he may be able to repair in a short time by his ordinary 
business, or in a great variety of ways which may readily be imagined, he may 
reasonably expect the deticiency to be supplied from other sources; and in such 
cases it would be manifestly unreasonable and unnecessary to require the individual 
to go into insolvency, at the pain of being held criminally responsible if he went on 
with his business without ultimately retrieving his fortunes 

«“ But when a man ascertains that he is so deeply insolvent, that he cannot go on 
with his business without incurring debts which he can have no reasonable expecta- 
tion of paying in the ordinary course of his business, I think it lis duty to stop at 
once, make known his situation to his creditors, and either to compromise with them, 
procure an extension, or become insolvent. This duty on the part of one in failing 
circumstances, is clearly implied in every system of bankrupt or insolvent laws, and 
particularly in the insolvent system of this commonwealth. 

“ The tenth section of the Insolvent Act provides that if a debtor, in contemplation 
of his becoming insolvent, and of obtaining a discharge as such, shall make any pay- 
ment, or any assignment, sale, or transfer, either absolute or conditional, of any part 
of his estate, with a view to give a preference to any creditor, the certilicate of dis- 
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charge obtained by such debtor shall be void and of no effect ; such payment, assign- 
ment, sale or transfer, is declared to be void, in like manner and to the same effect as 
conveyances made by any debtor, to the intent, or whereby his creditors may be 
delayed, hindered or defrauded, are by law void as to such creditors ; and finally the 
creditor so preferred, if he shall have accepted such payment as security, knowing 
the same to have been made or given contrary to the provisions of this section, is 
prohibited from proving his debt, or receiving any dividend therefor out of the debtor’s 
estate. 

“This provision, as it seems to me, clearly establishes the principle that when the 


affairs of a debtor have reached that point of embarrassment, and his inability to 
pay all his debts has become so manifest that he contemplates insolvency as inevita- 
ble, he has no longer any right, independent of his creditors, to control, manage, or 
dispose of his property.” 

The jury were then further instructed, 


“that if they should be of opinion, from the evidence, that the defendants made any 
of the purchases of goods alluded to in the indictment, at a time when they had full 
knowledge of their insolvency, without any reasonable expectation of being able to 
pay for those goods in and by means of the fair and ordinary course of their business, 
and without making known their situation to the sellers, every such purchase was a 
wrongful act, which might be the subject of conspiracy.” 


The other rulings and instructions in the case will sufficiently 
appear in the opinion of the supreme court. 

The trial occupied ten days, or upwards, and resulted in a 
verdict of guilty of all the defendants upon all the counts 
except three, on which the prosecutors did not appear. The 
verdict was rendered on Sunday morning, pursuant to the 
provision of the 89th chapter of the Revised Statutes. On its 
announcement some slight commotion in the court was caused 
by the fainting of Mr. Fondey, one of the defendants. The 
day being the last of the term, a pro forma bill of exceptions 
was tendered by the defendants’ counsel, which it was agreed 
they should have further time to extend. 

The argument upon the exceptions was had at the late March 


term. 


Rufus Choate and George Bemis, for the defendants. 
Samuel D. Parker, commonwealth’s attorney, for the state. 


Dewey, J., delivered the opinion of the court. In this case 
the defendants’ counsel, preliminary to the trial in the court 
below, filed a motion to quash the indictment, on the ground 
that it sets out no sufficient charge of a criminal offence; and 
the first exception relates to the ruling of the court in disallow- 
ing the motion. The substantial question intended to be raised 
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by the exception, comes before the court more properly upon 
the motion in arrest of judgment, filed in this court at the 
hearing, and which will be considered hereafter. For the pur- 
poses of the present point presented for adjudication, it will be 
sufficient to say that a motion to quash is always a discretion- 
ary one, and that therefore the ruling of the court below is not 
open to objection. The defects in an indictment sought to be 
quashed in the preliminary stage of a prosecution, should be so 
palpable as to satisfy the judge entertaining the motion that no 
verdict could be sustained. 

In the course of the trial various exceptions were taken to 
the admission of evidence, which we will consider in their 
order, before taking up the more substantial questions raised in 
the case. 

The first exception of this kind related to the admission of 
certain letters coming from the custody of the defendants’ 
assignees in insolvency, purporting to be addressed to the 
defendants by various correspondents of theirs, without any 
proof of the genuineness of the handwriting of those cor- 
respondents. It appeared that the messenger in insolvency, 
on the day after the application of the defendants, went to their 
store, accompanied by some of the creditors, and in the absence 
of the defendants, broke open one of their desks, having no key 
to unlock it, and took from it certain papers, which he subse- 
quently delivered to the assignees, but which he was now una- 
ble to identify as those produced from their custody. The 
admission of this testimony was urged hy the commonwealth’s 
attorney as being evidence of parts of transactions between the 
defendants and the persons whose names they purported to 
bear, and as evidence taken in connection with the answers or 
other parts of the correspondence, which he said he should 
subsequently offer, that certain things were stated to the 
defendants, and done by them. They were thereupon admit- 
ted in evidence. 

The decision of this point will not become material from the 
disposition hereafter made of other points in the cause. It 
should be remarked, however, that the bill of exceptions leaves 
it doubtful whether these letters were sufficiently traced to the 
defendants’ possession, in the first instance. The proof of 
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transmission of custody, in all such cases, should be plain and 
direct. The letters in themselves were obviously of no bearing 
as evidence against the defendants, unless connected with 
them. Even if found in their possession, addressed to them, 
they would not be evidence of the facts stated in them, but 
only admissible to show the action of the defendants in regard 
to them, as statements ; just as oral declarations, made in a 
party’s presence, are admissible to show how the party acted 
on them; as, whether he acquiesced in them or denied them. 
And if evidence to that extent, these letters are not to have as 
great force as oral communications, which a party seems more 
naturally called upon to answer. In this view the evidence 
would seem to have been improperly admitted. 

The second exception, as to improper evidence, relates to 
the admission of a certain estimate made by a committee of the 
creditors, of the probable value of the defendants’ assets. 
This estimate purported to be made by two persons, Messrs, 
Bramhall and Thacher. Only one of these was called at the 
trial; and on being asked what estimate he had formed, was 
allowed to put in a paper signed by himself and his associate, 
in which a particular valuation is given of the different items of 
the defendants’ property. We think this paper should not 
have been admitted without calling the other signer, Mr. 
Thacher. The defendants had a right to his examination, 
under oath, as much as that of the one called. 

3. A question was asked, by the attorney for the common- 
wealth, of a witness called by him, whether the defendants’ 
credit and standing were such, that they could have bought 
goods on credit at the time they purchased of the witness. 
The question was objected to, but was permitted by the 
court to be asked. We think this ruling of the court was 
correct. 

4. Testimony was admitted of other purchases of goods than 
those charged in the indictment, made by the defendants from 
other persons than the prosecutors, during the month of March, 
1844. This testimony was admissible for the purpose of show- 
ing the nature and condition of the defendants’ business, and 
the quality of their intention in making the purchases set out 
in the indictment. It is analogous to the proof of the scienter 
in case of counterfeit money, by showing that the defendant 
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had passed other spurious coin, or had it in his possession at 
the time of arrest. Such evidence is always open to the objec- 
tion of obliging the defendant to explain other transactions ; 
but when confined to the bare question of intention, is always 
held admissible. This objection is overruled. 

5. Evidence was offered for the prosecution, to show that 
the defendants, during the month of February, 1844, in some 
instances obtained bills of lading, and forwarded them to their 
correspondents in New York, accompanied by drafts thereon, 
or for parts of the value thereof, a few days before the goods 
so described in the bills of lading actually were purchased. 
This was objected to, but admitted. This objection was similar 
to the 4th ; and the evidence was admissible, as having a bear- 
ing upon the question of a fraudulent intention in the transac- 
tions mentioned in the indictment. 

6. The attorney for the commonwealth, after closing his case, 
from time to time proposed to cross-examine the defendants’ 
witnesses to points which he had insufficiently proved in his 
opening. ‘This was a discretionary matter, in which the opin- 
ion of the court below is not open for revision ; and the excep- 
tion is not, therefore, well taken. 

7. In order to prove the signature of Fondey to a paper pro- 
duced on the part of the prosecution, the attorney for the com- 
monwealth offered, as a standard of comparison, a letter in the 
defendants’ letter-book, which appeared (on inspection merely, 
and without other evidence) to be an impression taken from 
the original draft by means of a press, or to have been written 
on tissue paper by a machine, by the same hand and at the 
same time with the original. This was objected to, but ad- 
mitted. We think the evidence inadmissible. The practice of 
this state, in regard to proof of hand-writing, constitutes an 
exception to the general rule in permitting other specimens of 
a party’s handwriting to be admissible, at all, as criteria of 
proof. In England, and in several of the states of the Union, 
nothing short of the testimony of a party acquainted with the 
handwriting, or of a witness who saw the manuscript itself writ- 
ten, is considered competent. But we, in departing from this 
strictness, have never gone further than to allow comparison 
with undoubted originals. Copies, however accurate, are not 
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8. “ At the close of the case for the Commonwealth, the 
defendants’ counsel applied to the court, and moved, that the 
case of Townsend Fondey should be first put to the jury, with 
instructions, that there was no evidence against him, and no 
evidence to warrant the conviction; and, generally, that such 
direction should be given to his case, that he might become a 
witness for the other defendants ; which motion and application 
were overruled.”” This application was properly refused. The 
power thus sought to be exercised must be a discretionary one. 
The defendant, whose acquittal was thus asked for, had no legal 
right to demand that such an application should be granted 
where there was any evidence affecting him; and the facts re- 
ported show that there was some evidence, tending to connect 
him with the transactions of the firm. 

%. This exception affects the most material ruling in the case. 
*‘ Tt was not contended by the prosecuting officer, that the de- 
fendants used any false representations, pretences, artifices, or 
fraud, to induce the complainants to part with their goods ; but 
he contended, and the judge instructed the jury, that when a 
debtor is contemplating insolvency, or has ascertained that he 
is so deeply insolvent that he cannot go on with his business 
without incurring debts, which there is no reasonable expecta- 
tion of his being able to pay in the ordinary course of his busi- 
ness, he has no longer any right to go on with that business, at 
least so far as relates to assuming new liabilities ; and that the 
purchase of goods on credit, by an insolvent debtor, under such 
circumstances, without disclosing the state of his affairs to those 
of whom he so purchases, is such an unlawful and injurious act 
as may be the subject of a conspiracy.” The court are of 
opinion that this ruling was too stringent. The provisions of 
the insolvent law do not even constitute the preference of a 
creditor, by an insolvent debtor, a criminal act ; they merely 
impose a forfeiture of the discharge, as the civil penalty for 
making such preference. But the making purchases on credit, 
after insolvency, is not prohibited by the insolvent law, or by 
any other statute. It is a matter of mere mercantile or moral 
obligation ; and though participated in by two, has nothing of a 
criminal character. The test also, applied by the court below, 
of the debtor’s having a reasonable expectation of paying for 
his purchases in the ordinary course of his business, is too 




















i) 


Supreme Judicial Court, Massachusetts. 26 


severe aone. ‘Tried by it, many successful adventurers would 
be adjudged criminals. But the result can furnish no criterion 
of the original character of such acts. To men of sanguine 
temperaments, things may appear reasonable, which men gene- 
rally would esteem highly otherwise ; and the question of com- 
parative soundness of judgment is not to be confounded with 
that of criminal intention, or the contrary. The truer rule 
would have been, that the defendants might be found guilty 
of this charge, if they bought these goods without expecting to 
pay for them, and intending not to pay for them. We think 
nothing short of this can be prescribed, where purchases are 
made on credit, without false pretences or representations ; and 
it is a case of conceding credit, where goods are parted with 
without insisting upon payment upon delivery. The matter 
might stand otherwise if the sale for cash were made upon the 
purchaser's representation that he was ready and would pay 
the cash on delivery, and so obtained the goods ; that would be 
a false representation. But without such representation, the 
seller concedes a credit, however short, when he parts with his 
goods for cash, and does not insist upon payment contempora- 
neously. 

The case might stop here, and be sent back for a new trial 
under the above amended instructions. But under the pecu- 
liar circumstances in which it comes before us, having been 
pending for upwards of four years, and been once brought to 
our notice upon demurrer, and also for the sake of settling an 
important precedent in the law of conspiracy, we have thought 
proper to go further, and entertain the question of the validity 
of the indictment raised by the motion in arrest of judgment. 
This motion, it will be seen, goes behind all the rulings upon 
evidence, and insists that no conviction could be sustained, 
supposing all the charges of the indictment to be true. The 
indictment itself contains forty-five counts. ‘These, however, 
may be subdivided into a few forms, which do not differ much 
from each other in the particular of setting out the means by 
which the conspiracy was to be effected. The first, for in- 
stance, is a bare charge of conspirmg to injure, cheat, and 
defraud Philo 8. Shelton of his property, goods and chattels, 
without any further statement of the means or method by which 
the injury and cheating were to be effected. Is such a mode 
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of charging a criminal offence sufficient ? On general principles 
and within the constitutional provision, that no one shall be held 
to answer for a crime until the same is fully and plainly, sub- 
stantially and formally described to him, one would naturally 
expect more of detail. In other offences, as, for instance, 
murder and larceny, we find a high degree of particularity re- 
quired in the mode of setting out the constituents of the crime. 
It is to be conceded, however, that greater laxity has been 
allowed in the instance of conspiracy than in the crimes named. 
This may have arisen from the peculiar character of this offence, 
consisting so much, as it does, in criminal intentions, which are 
always covert. But we think the fact of the covert nature of 
the crime should not change the rules of criminal pleading. If 
it is the intention which constitutes the crime, that should be 
set forth with particularity as much as the constituents of any 
other crime. If overt acts, in furtherance of the conspiracy, 
have been actually committed, they may be set out as evidence 
of the intention, which constitutes the crime ; but they need not 
be so, absolutely. They are only evidence of the crime, and 
not the crime itself. Where, then, the intention or object in 
conspiracy is to do an act positively criminal, and which can be 
plainly understood of itself, as, for instance, a conspiracy to 
steal, no further particularity of means is requisite, than is 
implied in the statement of the object. But where the object 
aimed at,is one merely injurious to others, or in violation 
of some statute prohibition, we think the better practice has 
been to set out the means by which the conspiracy is sought to 
be accomplished. Our own reports furnish no authoritative 
decision of this matter. The early cases of Commonwealth v. 
Ward, (1 Mass. R. 473); Commonwealth v. Judd, (2 Mass. R. 
329) ; Commonwealth v. Warren, (6 Mass. R. 74,) contain 
only dicta. The English cases upon the subject, also, seem 
very limited, down to a late period. Rex vy. Eccles, (3 Doug. 
337,) is frequently cited as an authority justifying the prece- 
dent of an omission of means. But that case is answered by 
the suggestion of its being an indictment for a conspiracy affect- 
ing the public. ex v. Gill, (2 Barn. & Ald. 204) would be 
a direct authority to sustain the present indictment, but for the 
introduction of the phrase “ by divers false pretences,” there 
used in setting out the conspiracy. Now, although these 
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“divers false pretences” are not set forth in detail, they may 
be considered as constituting an object criminal in itself; and, 
under such a charge, as is fully agreed, the English courts 
would require the prosecutor to furnish the defendant with a 
bill of particulars. More recent English cases, however, have 
taken a different view of the law, and have gone to show that 
the means ought to be set out in the class of conspiracies now 
under consideration. Such are Jey. v. Peck, (9 Ad. & El. 
691,) and a number of very recent decisions ; one so late as 
only to be met with in the magazine digests of cases not yet 
reported. Recent American cases have tended towards the 
same doctrine. Lambert vy. The People, (9 Cow. 578,) is the 
leading New York ease, in which all the authorities were con- 
sidered. The court of appeals were, to be sure, nearly equally 
divided in the decision of that case ; but the opinion of the 
chancellor concurring with that of senator Spencer, renders it 
one of important weight. The earlier Pennsylvania cases 
would seem to favor the looser mode of indictment. But the 
very recent case of Hartmann et al. vy. The Commonwealth, 
(10 Law Rep. 556,) shows that the prevailing doctrine there 
at present is in accordance with that of New York, and that 
it insists upon a statement of means. 

We are satisfied, therefore, upon principle and authority, 
that an indictment like the present, for a conspiracy to cheat, 
must set out the means by which the cheating is to be accom- 
plished. ‘* To cheat,” is only criminal in itself when consum- 
mated by a mode made criminal by statute. Various kinds of 
cheating, as is wel! known, are not, or have not been punisha- 
ble at common law. And, in the present case, if a cheating of 
a criminal character were intended, the means establishing that 
character should have been set out. 

The first count of the indictment being therefore bad, little 
need be said of the remaining varieties. As has been noticed, 
they are all deficient in the particular of setting out the means. 
The words “ under color and pretence of buying,’ in one of 
them, do not amount to a false representation. ‘There was no 
pretence that the defendants did not intend to buy, or that they 
did not actually buy the goods delivered them. 

Judgment arrested, and the defendants discharged. 
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ON THE WARRANTY OF TITLE IN THE SALE OF PERSONAL PROPERTY. 
BY ALBERT PIKE, ARKANSAS, 


The court of appeals in Kentucky held, in Chancellor v. Wiggins, (4 B. 
Monroe, 201,) that a warranty of title was implied in the sale of every 
personal chattel, which, like a covenant of seizin of real estate, was 
broken, if at all, as soon as made, and that consequently limitation com- 
menced to run from that time. 

We find the doctrine loosely laid down in many cases, that in every sale 
of personal property there is an implied warranty of title ; and if this be 
strictly correct, the further consequent, held in Kentucky, would seem 
mentally to result. It would follow, next, that as the statute of limita- 
tions, if the vendor has no title, though the vendee’s possession is undis- 
turbed, commencés running as soon as the purchase is made, a right of 
action upon the warranty would also co instanti spring into existence ; and 
that to set up want of title in the vendor would be a good defence against 
an action for the consideration money. 

The simple statement of these results indicates at once that there is 
some radical error in the main doctrine on this point ; and has induced us 
to make a close examination into the authorities, the result of which we 
propose to submit to the profession, for we think the point one of great 
importance. 

As most of our laws in regard to personal property have been drawn 
from the civil law, it is proper first to look to that for the leading ideas on 
this subject. 

Poruier says, (Traite du Contrat de Vente, Art. Prel. n. 1,) Le contrat 
de vente est un contrat par lequel lun des contractans qui est levendeur, s’oblige 
envers l'autre, de lwi faire avoir librement, a titre de propriétaire, une chose 
pour le prix d'une certaine somme d'argent que l’autre contractant, qui est 
Vacheteur, s oblige réciproquement de lui payer. 

Jai dit, de lui faire avoir a titre de propriétaire, ces termes, qui répondent 
@ ceua-ci, prestare emptori rem habere licere, renferment l’obligation de 
livrer la chose & Vacheteur, et celle de le défendre, aprés qu'elle lui a été 
livrée, de tous troubles par lesquels on Vempécherait de posséder la chose, et 
de s’en porter pour le propriétaire ; mais ils ne renferment pas Uobligation 
précise de lui en transférer la propriété ; car un vendeur qui vend une chose 
dont il croit de bonne foi étre le propriétaire, quoiqu’il ne le soit pas, ne 
s’oblige pas précisément a en transférer la propriété: Wactenus tenetur ut 
rem emptori habere liceat, non etiam ut ejus faciat ; 1. 30, § 1, ff. de act. 
empt. C'est pourgoi, quand méme Tacheteur découvrirait que le vendeur 
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n'étais pas propriétaire de la chose qu'il lui a vendue, et conséguemment 
quel ne lui en a pas transféré la proprié é, cet acheteur, tant qu'il ne sera pas 
tnquiélé dans sa possession, ne pourra pas ‘pour cela prétendre que le vendeur 
n'a pas rempli sur obligation, 

Ii est bien de Vessence du contrat de vente que le vendeur ne veuille pas 
retenir le droit de proprié/é de la chose qu'il vend, lorsqu’il en est le proprié- 
taire, et qu'il soit tenu en ce cas de la transferer & Uacheteur: Nemo potest 
videri eam rem vendidisse de cujns dominio id agitur, ne ad emptorem 
transeat, sed hoc aut locatio est, aut aliud genus contractus; }. 80. ff. fin. 
ff. de contr. empt. Mais, lorsjue le vendeur n'est pas le propriétaire, et 
qu'il croit de bonne foi Vetre, il ne s’oblige, comme nous Vavons dit, gu’ad 
défendre l'acheteur contre tous ceux qui voudraient lui faire delaisser la 
chose, et l’empécher de s’cen porter pour le propriétaire. 

And he says, again, (in part 2, ch. 1, n. 48): Mais Je vendeur ne 
s’obhige pas par le contrat précisément & transférer la propriéié de la chose 
qu'il vend, s’il n’en est pas le propriétaire; il s’oblige seulement & mettre 
Vacheteur en possession de la chose, ct a le défendre contre tous ceux qui par 
la suiie voudraient la lui faire delaisser, ou y prétendre quelques droits : 
Hactenus tenetur ut rem emptori habere liceat, non etiam ut ejus faciat. 
1. 30, § 1, ff de act. empt. C'est pourquoi, si quelyu’unm’a vendu de bonne 
foi un héritage qui ne lui appartenait pas, dont il m’a mis en possession, 
quoique je vienne & découvrir par la suite qu'il n’en etait pas le propriétaire, 
néanmoins je n’ai aucune action contre lui, tant que je ne suis troublé par 
pérsonne, comme nous l’avons observe supra, n. 1. 

On a coutume d’ opposer contre cette décision la loi fin. ff. de cont. caus. 
dat. et on a coutume aussi d’y répondre que la loi opposée n'est pas dans le 
cas d’un contrat de vente, mais dans le cas d'un autre espéce de contrat, 
do ut des, dans lequel quelgu’un s’était formellement obligé a transférer a 
l'autre contractant la propriété de Vesclave Stichus, qui faissit Vobjet de ce 
contrat. 

Caillet, professeur de Poitiers, vers le commencement du 17e siécle, dans 
un fort beau commentaire ad tit. Cod. de evict. gui est dans le ‘Thesaurus 
de M. Meerman, tom. 2, ad. 1. 5,d. tit., dit gue le principe des jurisconsultes 
Romains, que ie vendeur n'est pas causé s'obliger précisément & transferer 
& l’acheteur la propriété de la chose vendue est une principe purement arli- 
traire, adopté par les jurisconsultes, yui n'est point pris dans /a nature, et 
qui ne doit point étre suiri dans notre pratique Frangaise : cet auteur ne cite 
aucun garant de son opinion. Le principe des jurisconsultes parait avowr 
son fondement dans la nature du contrat et dans les termes qui y sont usités : 
on y dit que le vendeur vend; et pour expliquer ce terme vend, on ajoute 
céde, quitte et délaisse, et promet garantir et défendre de tous troubles. 
Ces termes ne présentent d’autre obligation contractée par le vendeur, que 
celle de céder &Tacheteur tout le droit qwil a dans la chose en la lui délais- 
sant, et de le défendre de tous troubles qu'on pourrait apporter & sa posscs- 
sion. IL/obligation de transferer la propriété de la chose n'est point expriméc 
par ces termes. 

The same definition of the contract of sale is given by him in his Pan- 
dects. Moralin Analyse des Pandectes de Pothier, tit. Achat. 
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The Code Napoleon, Art. 1532, defines the contract of sale as, une 
convention par laquelle l'un s’oblige a& livrer une chose, et l'autre & la 
payer. 

Dvranton lays down the same principles. He says, (Cours de Droit 
Civil, tome 16, hv. 3, tit. 6, n. 16,) that in the contract do ut des, which was 
a permutation or exchange, celui qui avait promis l’esclave, s’etait engagé 
a en rendre propriétaire celui gui lui avait donne l’argents by force of the 
word dare, ‘‘nam dare est rem accipientis facere,”’ and adds, au lieu que 
dans la vente, le vendeur ne s’obligeail pas & rendre l’acheteur propriétaire 
de la chose: il s’obligeait seulement & lui délivrer et & Ven faire jouir 
librement, & le garantir de l’eviction. He reaffirms the doctrine of Pothier, 
and adds, La vente de la chose d'autrui était donc parfaitement bonne. Rem 
alienam distrahere quem posse, nulla dubitatio est; nam emptio est et 
venditio; sed res emptori auferre potest. 4, 28, ff. de contrah. empt. 
is. n. 17. 

And he states the Roman law thus, (is. 17): D’on l’en concluait que 
le vendeur qui avait vendu et livré de bonne foi la chose d’autrui ne pouvait 
étre actioné par l’acquereur, tant que celui-ci n'était pas trouble dans sa 
puissance. L effet de cette vente et tradition, qui constituaient l’acheteur 
in causa usu capiendi, avait paru aux jurisconsultes Romains assez puis- 
sant pour qu'tls refusassent a@ l’acheteur toute action tant qu’il n’était pas 
troublé, Seulement, si le vendeur cit vendu sachant que cetait la chose 
d’autrui, & quelqu’un qui ignorait cette circonstance, alors sa mauvaise fot 
le rendait passible de l'action en dommages-intéréts de l'acheteur, méme 
avant que celui-ci fit inquieté par le propriétaire. Toute cette doctrine est 
clairement établi par le jurisconsulte Africain, dans la loi 30, § 1. ff. 
De actionibus empti et venditi, dont les termes méritent d’étre rapporlés. 
Si sciens alienam rem ignoranti vendideris, etiam priusquam evincatur, 
utiliter me ex empto acturum putarit, ac id quanti mea intersit meam esse 
factam ; quamvis enim alioquin verum sit venditorem hactenus teneri 
UT REM EMPTORI HABERE LICEAT, NON ETIAM UT EJUS FACIAT, quia tamen 
dolum malum abesse prestare debeat, teneri eum, qui sciens alienam, 
non suam, ignoranti vendidit. 

The Romans thought, says he, that the contract of sale, the most com- 
mon and most necessary of all contracts, would give rise to a multitude of 
difficulties and of suits, if to make it valid, the vendor was bound to show 
that he had the property in the thing, when he sold it, and delivered it to 
the vendee. ‘They thought they had sufficiently provided for the interests 
of the latter, by enabling him to derive from the sale a title which would 
serve him as a basis to acquire complete property in it by usucaption, and 
by giving him an action on the warranty in case of trouble or eviction. Id. 

This question was before the court of Cassation, in France, before the 
adoption of the civil code, in Crapuis y. Perrin, (1 Journal de Palais, 
Nouv. Ed. 126.) The editor says, in his preliminary remarks, on the first 
question, (Peut-on Vendre la chose d’autrui,) ‘‘ on the first question it is 
settled, that before the civil code one could sell the property of another. 
The Roman laws were direct on the point, (L. 28 D. de Contrah. empt.) ; 
and this decision was followed in our ancient jurisprudence. But article 
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1599 of the code has a contrary provision. It declares, “ Yhe sale of the 
property of another is nui. It will be good cause for an action for dam- 
ages, if the purchaser was ignorant the property belonged to such other. 
By arret of 12 Prairial, in the year 4, the court said, “‘ attendre qu'il est 
certain, en principe, que ’on peut vendre la chose d’autrui,”’ &e. 

And in Delambre v. D’ Hericy, (13 Journ. de Pal. Nouv. Ed. 751,) de- 
cided August 12, 1812, the court said, ‘As Law 24, D. de contrahenda 
emptione, and Article 85 of the regulation relative to the custom of Nor- 
mandy known by the name ef Placi/és, have the force of law in that pro- 
vince : Inasmuch, Ist, as according to the provisions of the Roman law 
above cited, the sale of the property of another has always been regarded 
as valid, in the sense that it bound the vendor to warranty of the eviction 
suffered by the vendee. . . . Inasmuch, 3d, as that same legislation 
has never admitted the distinction established by the arré¢ appealed from, 
between the case where the sale was made in the presence, or that where 
it was made in the absence, of the real proprietor, thence it results,” &e. 

The case which we have above cited, from 4 B. Monroe, is sustained 
by many American cases, which, if based on authority, and not, as we 
think, on a mistake as to the law, are sufficient to support it. It is evident 
the question is an important one, andif it be true that the whole doctrine 
in regard to there being an implied warranty of title in every sale of per- 
sonal property be a mere mistaken idea, it is important that the further 
course of the error should be arrested. 

Mr. Story, in his treatise on Contracts, $535, has given a summary of 
what he understands to be the doctrine on the subject. He says, ‘*a war- 
ranty of title will be presumed, whether the goods sold be, at the time of 
the sale, in the possession of the vendor or of a third person, unless the 
contrary be there expressed. For this doctrine he refers to Spratt vy. Jef- 


fery, (10 B. & Cres. 249) ; Robinson v. Anderton, (Peake, 94) ; Peto v. 


Blades, (5 Taunt. 657) ; Crosse v. Gardner, (Carth. 90,) and refers to the 
dictum of Lord Holt in Medina v. Stoughton, (1 Salk. 210,) that where 
the seller is out of possession he does not warrant the title, and the dis- 
approbation of it by Mr. Justice Buller; and notes that in the report of 
the same case in Lord Raymond, no such dictum is found. He refers 
also to 2 Black. Com. 451; 3 1b. 166; Early v. Garrett, (9 B. & C, 
932) ; Medina v. Stoughton, (1 Salk. 210) ; Springwell v. Allen, (Aleyn, 
91); Turner v. Brent, (12 Mod. 245,) and remarks that these cases were 
so decided from the form of the action: and that the rule is supported by 
Souter v. Drake, (5 B. & Ad. 992, 1002) ; S. C. (3 Nev. & Man. 40) ; Pur- 
vis v. Rayer, (9 Price, 488); 1 Sugd. on Vendors, 335, and adds that it 
‘stands on better principle. For if a man undertake to sell a thing, 
whether it be in his possession or not, he virtually warrants his right to 
pass the title, because otherwise he would have no right to sell it ;’’ and 
cites Coolidge v. Brigham, (1 Mete. 551); Dorsey v. Jackman, (1 Serg. 
& R. 42); Harvey v. Young, (Yelv. 21.) - 

Justice Blackstone says, ** In our law a purchaser of goods may have a 
satisfaction from the seller, if he sells them as his own, and the title prove 
defective, without any express warranty for that purpose.’’ 2 Com. 451. 
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In contracts for sales, it is constantly understood that the seller under- 
takes that the commodity he sells is his own; and if it prove otherwise, 
an action oa the case lies against him to recover damages for this deceit. 
3 Ib. 166. 

In Defreeze v. Trumper, (1 J. R. 274,) which was ease for damages 
for sale of a horse, to which defendant had no title, and title was after- 
wards proved to be in a third person, the court said, ‘‘ we are of opinion 
that an express warranty was not requisite ; for it is a general rule that 
the law will imply a warranty of title upon the sale of a chattel. This 
rule is laid down in the Commentaries of Sir William Blackstone, who 
says, (vol. ii. 451,) **that by the civil law, an implied warranty was 
annexed to every sale, in respect to the title of the vendor; and so too,”’ 
&c., quoting the passage just cited above. No other authority is relied 
on for the decision. 

In Bayard v. Malcolm, (1 J. R. 469,) Judge Kent, obiter, said, that 
where the plaintiff goes on an implied warranty of title, fraud need not 
be alleged: that where the title proves defective an affirmation is enough. 
He cites Medina v. Stoughton and Crosse v. Gardner, and says, ** Even 
in these actions for failure of title, and brought upon the impled warranty, 
the pleader has sometimes added the allegation of fraud or deceit, as was 
done in the case last cited, by the words falso et malitiose affirmabat, aud 
by thus confounding the action on the implied warranty with the action 
for the deceit, some confusion has been introduced in the precedents on 
this subject.” 

In Rew v. Barber, (3 Cowen, 280,) the court say, as curtly as possi- 
ble, ‘*a warranty of tile is implied,’’ and cite 1 J. R. 274. 

In Vibbard and Abbott v. Johnson, (19 J. R. 78,) and in Case v. Hall 
and Van Elten, (24 Wend. 102,) it was held that want of title in the 
vendor was no defence to a note given for the consideration money on a 
sale of personal property, so long as the possession of the vendee was 
undisturbed. In the former case Spencer, C. J. said, ** There is no 
doubt that in every sale of a chattel fur a sound price there is a tacit and 
implied warranty that the vendor is the owner, and has a right to sell :’’ 
and that recovery by the owner would therefure be a good defence to the 
principal suit. 

In Covlidge v. Brigham, (1 Mete. 551,) the court said, ‘* In contracts 
of sale, warranty of title is implied. ‘The vendor is always understood to 
affirm that the property is hisown. This implied affirmation renders him 
responsible if the title is defective.’’ And they say this rule of law is 
well established, and defend its propriety, but cite no authority. 

In Scott et al. v. Scott’s Administrator, (2 A. K. Marsh. 217,) which 
was case for warranty of title of personal property, and no eviction or 
recovery alleged, it was heid that the allegation was not necessary; that 
if the vendor had no title when he sold, the breach was immediate, and 
limitation then commenced running. The court relied solely on Payne v. 
Rodden, (4 Bibb, 304,) and 1 Bae. Abr. tit. Action on Case, D, 

Payne v. Rodden was the same kind of action. ‘The facts in the case 
were precisely the same. There was no allegation that the defendant 
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knew the property not to be his. The court held that it was settled by a 
current of authority that there was an implied warranty of title in every 
sale of chattels. They cite Cro. Jac. 474, 197; Carth. 90; 2 Comyn on 
Cont. 263. 

The same doctrine was laid down in Mock/ee’s Administrator vy. Gard- 
ner ct ux. (2 Har. & Gill, 176.) 

Ritchie v. Summers, (3 Yeates, 531,) was a suit to recover back money 
paid on purchase of a note with a forged indorsement. Yeares, J. 
remarked, that the law seemed to be well settled, that where one, having 
the possession of any personal chattel, sells it, his bare affirmation amounts 
to a warranty ; though it is otherwise where the seller is out of posses- 
sion, for there the rule of caveat emptor, or (as they say elsewhere) the 
devil take the hindmost, applies. Smiru, J. said, ‘‘ The act of selling 
chattels is such an affirmation of property, that on that circumstance alone, 
if the fact should turn out otherwise, the value can be recovered from the 
seller.”’ Cites 2 Dallas, 91. “It is constantly understood that the 
vendor of goods undertakes that the commodity which he sells is his 
own.”’ Cites3 Bla. Com. 164; 1 Fonbl. 109. Yearescites 1 Salk. 210; 
1 Ld. Raym. 593; 1 Show. 68; Cro. Jac. 474. 

In Boyd v. Bopst, (2 Dall. 91,) the Chief Justice of Pennsylvania, in 
his charge to the jury, said, ‘* The possession of chattels is a strong 
inducement to believe that the possessor is the owner; and the act of 
selling them is such an affirmation of property, that on that circumstance 
alone, if the fact should turn out otherwise, the value can be recovered 
from the seller.’’ 

The same doctrine has been taken for granted in South Carolina. 
Colcock, Executor, v. Goode and Rose, (3 McCord, 513.) 

In short, it is generally understood and held in all our courts, that 
there is such implied warranty upon the sale of chattels: and it is so 
held uniformly, either without any, or a very limited discussion of the 
authorities. 

We think we shall be able to show that the doctrine of the common 
law, in this particular, agrees with the civil law, and that a misunder- 
standing in this respect has so much embarrassed the judges as to create 
great confusion and uncertainty in their opinions —and to make them a 
maze of words, to which the civil Jaw alone can afford a key. 

Kenrick v. Burges, (Moore, 126,) was decided, Pasch. 25 Eliz. The 
question here discussed was not the one before the court, but the court 
touched upon the question. The reporter says, ‘‘ Aussi le court ceo prist 
que action sur le case gist en nature de disccit, pur le primer vendee vers le 
vendor declarant que il, scant que il navoit ascun droit al terme, uncore 
asserens se esse possessionatum de terris predictis ceuz vende pur tant 
de argent al, §c. Mes Thos Gawdy dit que Taction ne gist si non que il 
alleage que le def. sciens, &c. ut supra tamen obtulit vendere pro pecunia 
al pl. asserens, &c. car sans tiel offer la nest ascun disceit, quia si le pl. 
meme fait primes motion de achater et sur ceo le dif. agree de vender, la 
caveat emptor si non que la soit special plance inter eux de faire assump- 
sit.” 
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In Dale's Case, (C. B. Mich. 27 & 28 Eliz.) Cro. Eliz. 44, which was 
decat for selling goods as his own wii revera they were of another. 
Pertam and Wywnpunam held the action did not lie, for want of the 
scuens, ** but if it had been so alleged, the action did lie; for it may be 
the defendant did know no otherwise but that they were his own goods; 
but if he had affirmed they were his own goods, then the action would lie.”’ 
This disposes of the notion of the supreme court of Massachusetts that 
such an affirmation is always implied in every sale. 

Harvey v. Young, (Mich. 44 & 45 Eliz. Yelv. 21 a,) was case for false 
affirmation as to the value of a term for years. It does not touch the 
question here. 

Springwell y, Allen, (Aleyn, 91,) cited also, and said to be more fully, 
2 Fast, 448 x, was ease for selling a horse, to which defendant had no 
title. The court held the action not sustainable unless defendant knew 
the horse to be another’s: and said that the scienter or fraud was the 
gist of the action where there is no warranty, for there the party takes 
on himself the knowledge of the title. 

Roswel v. Vaughn, (4 Jac. 1, in the Exchequer.) Cro. Jae. 196, was 
ease for deceit in falsely affirming a right to tithes, as incumbent of a 
viearage, and so selling them, — another person being inducted, and the 
tithes lost. Moved in arrest, ‘* that the action lay not, for an action in the 
nature of deceit lies not, where one sells a thing which he has not any 
property in, and although he took upon him in discourse that he was an 
owner and had right to sell, wn/ess he warrants that the other should 
enjoy it accordingly (which warranty ought to be at the time of the sale,) 
itis not good.”’ Tanrietp, Ch. Baron and ALtuam were of that opin- 
ion; ‘fand although the Book of Assize, 42, ass. p/. 8, was objected, 
where one took goods from another and sold them, and the owner re- 
took them, that an action upon the case was brought in nature of deceit for 
this falsity in the sale, without any warranty. Tanrreip thereto answered 
that the said book is not adjudged, but the party admits it and takes 
issue: yet if it were allowed to be law, it is because he there had posses- 
sion by fort, and so had color in show to be the owner; and he was 
deceived by buying of him who had only gained a ¢ortious possession ; 
and although he had not any right, yet every one took cognizance of him 
is owner, and he himself knew that he was not right owner ; which is the 
reason that the action was maintainable ; but here he had not any possession ; 
rnd it is no more than if one should sell lands wherein another is in posses- 
sion, or a horse whereof another is possessed, without covenant or warranty 
for the enjoyment, it is at the peril of him who buys, and not reason he 
should have an action by the law, where he did not provide for himself. 

Furnis vy. Leicester, (B. R. 16 Jac. 1.) Cro. Jac. 474, was case that 
defendant falso et deceptivé sold 220 sheep, offirming they were his own, 
wht revera they were of J. S. Per Cur. ‘* The sale of goods which were 
not his own, but affirming them to be his goods, knowing them to be a 
stranger's, is the offence and cause of the action; and if he should tarry 
until the goods were taken from him again, it might peradventure be mis- 
chievous to him, and he should be without remedy.”’ 
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Crosse v. Gardner, (B. R. 1 Wm. & M.) Carth. 90; 1 Show. 68 
3 Mod. 261, was case, for false and malicious affirmation of defendani 
that certain oxen in his possession were his, giving credit to which plaintiti 
bought them ;, that they were the proper goods of J. S. who afterwards 
lawfully recovered them. ‘The objection was in arrest for want of the 
sciens that they were the oxen of J. S., because there was no averment of 
deceptive, &c., nor any warranty set out. The court was clear the action 
would lie on a bare affirmation, u¢ supra, and said the case differed from 
those cited, because here the plaintiff had no means to know to whom 
the property of these oxen did belong, but only by the possession. ‘The 
court cited Yelv. 20, 40; 2 Cro. 474; 1 Rol. Ab. 91; Sid. 146; 1 Lev 
102. 

Medina v. Stoughton, (B. R. 12 Wm. 3,) 1 Salk. 210; 1 Ld. Raym 
593, was case; that defendant being possessed of a lottery ticket, sold it 
to plaintiff, affirming it to be his own, whereas it was not his own, but 
another’s. Hout, Ch. J. said, ‘* Where one has possession of a persona! 
chattel, and sells it, the bare affirming it to be his amounts to a warranty, 
and an action lies on the affirmation ; for his having possession is a color 
of title, and perhaps no other title can be made out: Alifer, where the 
seller is out of possession, for there may be room to question the seller's 
title, and caveat emptor in such case to have either an express warranty 
or a good title.*’ In the report in Lord Raymond, Chief Justice Hou 
quotes Crosse v. Gardner for this distinction, and Gou.p, J. said he drew 
the declaration in that case, and purposely showed a possession, ‘* for the 
queries turned upon that difference.’’ Butuer, J. denied the distinction 
in Pasley v. Freeman. In that he may have been right, but he was cer- 
tainly wrong in saying that the Chief Justice is not reported in Lord 
Raymond as taking it. 

In Purvis v. Rayer, (sittings after Trin. T. 1821,) 9 Price, 488, the 
question was whether a person offering for sale a leasehold estate, could 
compel a purchaser, who had entered into a contract to buy it, to take 
it, without the vendor showing the title of his lessor. It was held the 
vendor was bound to show his title. 

Pasley v. Freeman, (K. B. 29 Geo. 3.) 3 T. R. 51, was case in na- 
ture of deceit, for representing a person to be safe and entitled to credit. 
and so inducing plaintiff to sell him goods. Butter, J. said that it 
Harvey v. Young went on a distinction between the words warranty 
and affirmation, it was not law, for it was rightly held by Hour, C. J. in 
the subsequent cases, and had been uniformly adopted ever since, that au 
affirmation at the time ofa sale is a warranty, provided it appear on evi- 
dence to have been so intended. And he held that if there be fraud o1 
deceit the action lies, and that knowledge of the falsehood of a thing assert 
ed is fraud and deceit. 

Robinson v. Anderton, N. P. 31 Geo. 3, (Peake, 94,) held only tha: 
money paid for fixtures, to which vendor had no title, and which vende: 
had been compelled to pay to the true owner, might be recovered by 
vendee from vendor, in an action for money had and received. 

Peto v. Blades, (C. P. 54 Geo. 3,) 5 Taunt. 657, was assumpsit, fo 














280 Miscellaneous Intelligence. 


that, in consideration plaintiff would buy certain soil, defendant answered 
that he did not know he had not good right to sell, and that he did know he 
had not good right to sell. Gurens, C. J. said, ‘* If the action lies at all, 
it lies upon the ground that the plaintiff has heen deceived, and ts the cause 


Sor the deceit ; and if, therefore, he is entitled to recover anything, he is 


entitled to recover to the extent to which he has been damnified by tie 
deception.”’ 

Adamson v. Jarvis, (Hil. T. 1827,) 4 Bing. 66, was case by an aue- 
tioneer, against a person for whom and by whose order he sold goods, not 
belonging to that person, the true owner having recovered their value 
against the auctioneer Best, C. J. said the plaintiff could recover 
though the defendant did not undertake he had a right to sell, and did not 
know he had no right. He cited Medina v. Stoughton, and Crosse v. 
Gardner, and said, ‘** These cases rest on this principle, that if a man, 
having the possession of property which gives him the character of 
owner, affirms that he is owner, and thus induces a man to buy, when in 
point of fact the affirmant is not the owner, he is liable to an action: on 
the principle, not that there is a contract, but that he who affirms either 
what he does not know to be true, or knows to be false, to another’s 
prejudice, and his own gain, is both in morality and law guilty of false- 
hood, and must answer the damages.”’ 

In Early v. Garrett and Lankester, (Trin. T. 1829,) 9 B. & C. 928, 
Lirtiepate, J. said, ** It has been held that where a man sells a horse 
as his own, when in truth it is the horse of another, the purchaser cannot 
maintain an action against the seller, unless he can show that the seller 
knew it to be the horse of the other, at the time of the sale: the sctenter 
or fraud being the gist of the action where there is no warranty, for there 
the party takes upon himself the knowledge of the horse.” 

In Case v. Hall and Van Fiten, (24 Wend. 102,) the court had a 
glimpse of the true doctrine. They said, ‘* There is no doubt if the vendor 
Fraudulently represents the goods sold to be his own, when he knows them 
to belong to a stranger, an action on the case lies to recover damages 
therefor, though the real owner has not recovered the property, nor the 
vendee suffered any actual damage.’’ ‘* Where, however, the vendee 
relies on the warranty of title, express or implied, there must be a recovery 
by the real owner before an action can be maintained. This is in the 
nature of an eviction, and is the only evidence of the breach of the con- 
tract in analogy to the case of covenants real.’’ It is obvious that this is 
totally at variance with, and annihilates the doctrine that the implied war- 
ranty is like a covenant of seisin, broken as soon as made, without evic- 
tion. The court needed only to go a step further, and recognize that 
the implied covenant or warranty is not of “i¢/e, but of possession, and the 
doctrine would have been clear. They do say so in effect. 

It is very clear, from this review of the cases, that the conclusions 
drawn from them by Mr. Story are wholly incorrect. There is not a 
word in the English law books to sanction the doctrine of implied war- 
ranty of title, unless where the elementary writers, Chitty and Black- 
stone, have fallen into error. No adjudged case lays down the doctrine. 
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No one says that he who sells virtually warrants. The utmost extent to 
which they go is, that an affirmation of title is equivalent to a warranty — 
and even that is limited by Justice Buller to the cases where it is in evi- 
dence that it was intended as such. F 

Blackstone, as is too often the case, is exceedingly inaccurate. He 
has, it is very clear, grossly mistaken the civil law, and equally misun- 
derstood the common Jaw on this subject. Chancellor Kent, following 
and relying on Blackstone, has fallen into the same error: and his 
remarks in regard to the confounding of the action or implied warranty 
with the action for deceit, are wholly unsustained by authority. 

The error, once set afloat, has been adhered to, evidently without 
investigation — as a matter indisputable. It has been taken for granted 
that a warranty was implied in every sale. But so far from its being true 
that a warranty of title is implied, that every seller is understood to war- 
rant the tithe — that selling a thing as one’s own is equivalent to affirnung 
it to be one’s own — and such affirmation equivalent to a warranty — 
wherefore, there is always a warranty, — are mere rash conclusions, un- 
supported by any authority, and contradicted by many cases. 

Kenrick v. Burges shows the action must be in the nature of an action 
for deceit, and its basis, that defendant sciens he had no title, affirmed that 
he had, or else caveat emptor. So does Dale’s Case. Springwell v. Allen 
shows the scienter to be necessary, and that that, or the fraud, is the gist 
of the action, where there is no express warranty ; for the party takes on 
himself the knowledge of the title. Roswel v. Vaughn holds a warranty 
necessary, and that a mere statement of ownership will not charge the 
party with deceit; that if one sells a horse of which another is possessed, 
with covenants or warranty, it is at the peril of the buyer. Crosse v. 
Gardner shows that if there was an affirmation that the vendor had title, 


falsely and maliciously made, while he had possession of the property, the 


action would lie, after eviction. Medina v. Stoughton shows that if one 
in possession of a chattel sells it, and affirms it to be his, case lies. 
Pasiley v. Freeman shows that an affirmation is equivalent to a warranty, 
if intended as such: and that it is only where there is fraud or deceit that 
the action will lie. Peto v. Blades goes to the same point. Adamson v. 
Jarvis shows that the action is not maintainable on any notion of a con- 
tract, as it would be if there was an implied warranty, but for fa!sehood 
and deceit. 

To bring an action for deceit is to affirm the contract. Conner v. Hen- 
derson, (15 Mass. 320); Curtis v. Hannay, (3 Esp. 82) ; Burton v. Stew- 
art, (3 Wend. 236); Miner v. Bradley, (22 Pick. 457.) It is very clear, 
of course, that this action is totally different from an action on an implied 
warranty of title, which proceeds on the ground that the plaintiff has lost, 
or will of necessity lose the property purchased, and in fact amounts to 
rescinding the contract. 

Chitty, in his Treatise on Contracts, 352, a, is partly right and partly 
wrong. He says that by the civil law and the French code a warranty 
by the vendor of goods as to his ¢//e thereto is implied. This is a shee: 
mistake. He adds, that by the English law there seems to be no implied 
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warranty, as such, annexed to the sale of goods, that the vendor has title 
The authorities in the books, he says, are not very satisfactory on the 
subject, (why, we do not see,) but they lead to the conclusion that the 
seller of goods is not responsible to the purchaser, if the latter be after- 
wards disturbed in the possession by a third person, the true owner, 
except in the following cases: Ist. If there be an express warranty. 
2d. If there be a fraudulent misrepresentation or concealment by the 
vendor upon the subject. 

This is as incorrect in one part as it is correct in another. It is true 
there is no such doctrine of the common law as implied warranty of title : 
but we apprehend it is nof true that on eviction no action could be main- 
tained except in the two cases he states. 

We believe the law of England to be like the civil law: that there is 
an implied warranty, not of title, but of undisturbed possession and enjoy- 
ment. So long as that possession and enjoyment are continued, the 
vendee has no action, unless there was an express warranty of (tle, or 
fraudulent misrepresentation and concealment, which will sustain case 
for deceit. If evicted, then recovery can be had on the ¢mplted warranty. 
As Blackstone and other writers refer to the civil Jaw, and evidently ad- 
mit that the doctrine of implied warranty has been borrowed from that 
law, and as, indeed, without it, there is no common law in regard to 
warranty of title of personal chattels, whatever is true and correct in the 
civil law is also part of our own. 

It will be seen at once that the question is a very important one : 
because if there be an implied warranty of title, broken, like a covenant 
of seisin, at the moment when made, if at all, then limitation commences 
to run at that time; and thus the doctrine of implied warranty, evidently 
introduced into the English law and our own for the benefit of the pur- 
chaser, becomes an instrument of most deadly energy. But if the war- 
ranty implied is against eviction, then the statute commences to run 
against the action on the warranty, at the eviction and not before, and 
against the action for deceit, based not on contract, but on the fraud, at 
the time when the fraud is discovered. 
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Strate Triats 1n Iretanp. — Since the conviction of Mitchell, whose 
case was reported in our Jast number, the state trials in Ireland have been 
progressing. They are, generally, heavy, and without interest. Occa- 
sionally there is a vein of mirthfulness, and a literal obedience of orders, 
that shows that the venue of the trials is properly laid in Ireland. The 
following episode occurred in the trial of the case, The Queen v. Martin. 
At six o'clock Baron Pennefather directed the sheriff to inquire of the 
) jury, (who had already been out three hours,) if they were likely to agree. 
The sheriff, on his return, intimated that the jury were under the im- © 
pression that the chief baron told them to read over the entire of the in- F 
dietment, and that they had read one-fourth of it. [laughter.] 4 
Chief Baron : I merely told them to read all the publications. 
Baron Pennefather : And all the publications are in the first count. 
The jury were called out, and the chief baron explained to them that 
they were merely to read the publication. 
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Foreman: I am desired to put this question : — Supposing those arti- 
cles were sent to the proprietor of this paper, and that he entirely disap- 
proved of them, but still published them, would he be in law liable — that 
is, supposing he published copies of them one after another? 

Chief Baron: If he published them dissenting frem their contents? 

Foreman : But still being aware that they were felonious. 

Their lordships conferred for a short time, and — 

The Chief Baron said: It is always a matter to be considered that a 
party intends what is the necessary consequence of what he does. If a 
person receive a paper instigating to insurrection, and knew that it insti- 
gated to insurrection, and knew that it was calculated to produce insur- 
rection, his voluntarily and deliberately publishing it would be evidence 
that he intended what would be the necessary consequence of that publi- 
cation, and what that publication was calculated necessarily to produce. 
Suppose that such a state of facts occurred, that is a matter on which the 
jury may quite reasonably infer such to be his design. All] this is matter 
of fact on which the jury are to exercise their judgment, and come to a 
conclusion, yea or nay, on the matter of fact as to what the party 
intended. 

The jury consulted together for a short time, and — 

The foreman again addressed the court. He wished to know if the 
party could get rid of the responsibility by the article being addressed to a 
foreman? 

Chief Baron: If he knew the publication was about to take place, the 
fact of its being addressed to his foreman would be no excuse. 

The jury again retired. 

Mr. Butt: It occurs to me, my lord, that you have not answered the 
question the juror asked you. 

The chief baron declined to give any other answer to the juror than that 
already given by him. He said that if what he had published had a ne- 
cessary tendency to produce the result, the natural and reasonable infer- 
ence from that knowledge was, the intention to do that which the publi- 
cation set forth. 

Mr. Butt again urged his objection. 

Baron Pennefather : What would you say to a man who fired a loaded 
gun at another, and then said he did not intend to kill him, but merely 
intended to fire a gun. 

Mr. Butt would meet the case mentioned by his lordship by referring to 
another case, where a man was indicted for slitting the nose of another ; 
and a question was raised whether he intended to disfigure him. 

Baron Pennefather: But the man might have thought that the slitting 
of the nose was no disfigurement [laughter.] He would refer the learned 
gentleman to another case. ‘There was a neighborhood which was said 
to be visited by a ghost; and one of the inhabitants, who was stouter than 
the others, proposed to lay the ghost. He fired at the ghost, but there 
was unfortunately something substantial, and he killed the man. He was 
indicted for the murder, and convicted under the direction of the court. 

At seven o’clock their lordships again instructed the sheriff to ascertain 
if the jury had agreed. 
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The sheriff, on his return, informed the court that he was desired by 
the jury to say there was every likelihood of their agreeing in a few 
minutes, 

At a quarter past seven o'clock the jury again entered their box. 

Foreman: Suppose, my lord, there was no evidence that the prisoner 
had a criminal intent to commit a felony on the 24th of June or the Ist of 
July, but we were satisfied that the letter written on the 22d of July sus- 
tained the counts in the indictment, would that be sufficient to justify us 
in finding a verdict ? 

Chief Baron : No doubt if you think any of the publications sustain the 
charges in the indictment you should find the prisoner guilty. If you are 
satisfied he had the intention, and by that publication expressed it, you 
will be warranted in finding on any count containing that letter. 

The jury retired, and again returned into court in about half an hour, 
and handed in a verdict of guilty, with a recommendation of the prisoner 
to mercy, in consequence of the letter on which he was found guilty 
having been written in prison. 


Tue Terecrarpn Suir. Morse et al. v. O' Reilly et al. — This case 
was heard in the United States District Court for the District of Ken- 
tucky, upon the plaintiff's motion for an injunction to enjoin the defendants 
from an infringement of Morse’s patent for the American Electro-Mag- 
netic Telegraph. P.S. Loughborough, Esq., district-attorney, Hon. A. 
K. Woolley, and Hon. Benjamin Monroe, were counsel for the plaintiffs, 
and Hon. Henry Pirtle, William Y. Gholson, Esq., of Cincinnati, and 
M. C. Johnson, Esq., attorney-general of Kentucky, for the defendants. 
The reading of the pleadings, exhibits, affidavits, &e., occupied seven 
days, and the arguments lasted eight days. ‘The defendants took the ob- 
jections that the plaintiff (Morse) was not the inventor of the telegraph, 
and that, for various reasons, his patents were not in themselves valid. 
Judge Munroe, in awarding an absolute injunction, said, that in some 
cases he had given to the defendants leave to continue the use of the ma- 
chine, which was alleged to be used in violation of a patented right of a 
complainant, upon giving bond and security to account for the profit of the 
use ; but that in this ease he did not deem it proper to do so, and that an 
absolute injunction would be awarded upon complainant’s giving bond and 
security in the penalty of five thousand dollars, with condition to indem- 
nify the defendants against any injury that might accrue to them in case 
the complainant should fail to have the injunction perpetuated. 


Epitor's Nore. — We would call the attention of the readers of the 
Reporter to the review of the case of Pattee v. Greeley. We consider 
the decision of the court in this case, correct in principle, sound in policy, 
and a just exposition of the statute. We admit this article from a corre- 
spondent, because the Reporter is always open to a fair discussion of any 
mooted question or principle of law. 
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Reports or Cases Arncuep AND DetTerMINED IN THE Supreme Jupi 
crat Court or Massacnusetts. By Turron Mercatr. Vol. XI 
pp. 629. Boston: Charles C. Little & James Brown. 1548. 


Tur legal and literary merits of this volume will compare well with 
those of its predecessors. We propose now, however, to give some 
statistics of the contents of the volume, which may convey some idea of 
the extent and variety of the labors of the court. It contains 119 cases ; 
of which 44 were assumpsit; 21 trespass ; 9 bills in equity ; 7 writs of 
entry ; and 3 debt. There were two eases each, of trover, breach of cove- 
nant, action on the case, complaint for flowage, libel, and appeals from judge 
of probate ; and one each of replevin, forcible entry and detainer, writ of 
review, writ of error, waste, trespass and ejectment, petition for manda- 
mus, for improvement of meadow lands, for partition, complaint under 
Rey. Stat. ch. 51,§ 1. There were two questions of costs, one petition 
against the decision of the county commissioners, and 9 indictments. 
31 of the cases were from Suffolk and Nantucket, March term, 1846 ; 
22 from Berkshire, September term, 1846; 22 from Hampshire, Franklin 
and Hampden, September term, 1846; 30 from Worcester, September 
term, 1846; 14 from Middlesex, October term, 1846. 17 cases were 
decided in full court, upon an agreed statement of facts. Of the 9 bills in 
equity, 3 were dismissed. Two cases were reheard at the bar of the 
supreme court, and one at the bar of the common pleas, having been sent 
back to those courts by the supreme court, sitting in bank,— were appeal- 
ed from, and the rulings sustained. There were six cases, in which the 
ruling of the judge of the supreme court was given, at nisi prius, subject 
to the opinion of the whole court, and in five the decision was affirmed. 
Of 17 appeals taken from the supreme court at its nisi prius terms, 2 were 
sustained, and 15 overruled. Of the 48 appeals taken from the common 
pleas, 19 were sustained, and 29 overruled. Of 11 appeals taken from 
the municipal court, or from the common pleas, at its criminal terms, 3 
were sustained, and 8 disallowed. Of the two appeals taken from the 
decrees of the judge of probate, one was sustained. Of the 84 decisions 
reviewed by the court, 26 were reversed, and 58 affirmed. 
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Reports or Cases in Law anv Equiry in THe Supreme Court or THe 
State or New York. By Otiver L. Barsovur, Counsellor at Law. 
Vol. I. pp. 720. Albany : Gould, Banks & Gould, 104, State street. 
New York: Banks, Gould & Co. 144, Nassau street. 1848. 


This is the first volume of the decisions of the supreme court of New 
York, under the new constitution. By the provisions of that constitution, 
for the election of justices to the supreme court, the state is divided into 
eight judicial districts, each of which elects four judges, to hold office for 
eight years. After the first election these judges were classified by lot, 
so that one justice goes ont of office every two years. From the deci- 
sions of the supreme court an appeal lies to the court of appeals, which is 
composed of eight judges ; four being elected by the people at large, and 
four selected each year from the justices of the supreme court who have 
the shortest time to serve. In this way the business of the supreme court 
is transacted by twenty-eight judges. The justices of each judicial district 
confine their labors to that district. Thus there are, in fact, eight differ- 
ent supreme courts in the state, and the justices of the different districts 
are rarely, if ever, brought into contact with each other. ‘To one bearing 
in mind the conflicting decisions upon the same points in the several states 
of the Union, there was an interesting prospect of opposing opinions in 
these different districts. New York city is farther from Buffalo than it is 
from Boston, and the law of the eighth district, upon some points, might 
be as much at variance with that of the first district, as Massachusetts law 
is opposed to New York law. This difficulty the judges have foreseen, 
and they have taken the wisest steps to prevent it. They furnish such 
cases as they wish reported to the reporter, who selects for publication 
such as he deems of sufficient importance. In this way an approach 
can be made to a uniformity of practice and decisions in the different 
districts. 

The decisions in this volume were given by the judges of the supreme 
court only. Some of the cases were decided at special terms of the court, 
and by a single judge, and others at the general terms, and by three or 
four judges. There are one hundred and seventeen cases decided, and 
the decisions are from fifteen different districts; the larger proportion 
coming from the New York (city) district. ‘They were all decided in the 
fall of 1817; and it is a new erain reporting to get the published deci- 
sions so early. The points adjudged are such as are usually embraced in 
a volume of reports. Their especial value now is, that they are the first 
decisions of the new judiciary, and, as such, will form an essential part of 
the basis of the law of New York. ‘This fact imposes a high responsi- 
bility upon both the judges and the reporter, which thus far they seem to 
have ably met. We are glad to see in the Index a reference to the cases 
commented on. Tt is as much a matter of necessity and convenience to be 
able to refer readily to cases commented upon and overruled, as it is to 
know what statutes have been cited or expounded. Reporters should do 
all in their power to lighten the tedious labors of the lawyer. The gen- 
eral appearance of the volume is highly creditable to the industry, accu- 
racy and ability of Mr, Barbour. 








ee 





see, 


P 





+ ACA or 4 


fake aca Ollie i a amc Eh ee me 


. 
ee ee ey 





Stina ANNE i sn anc SNE een —e 


oa 
es 








Notices of New Books. 2ST 


The preface to the volume contains a brief analysis of the present 
judicial system of New York, and a list of the judges of the supreme 
court. 


Reports or Cases Arcuep AND DETERMINED IN THE Court of CHancery 
or Tue State or New York. By Otiver L. Barvovr, Counsellor at 
Law. Vol. II. pp. 709. New York: Banks, Gould & Co. M4, 
Nassau street. Albany: Gould, Banks & Gould, 104, State street. 
1848. 


This volume, as its title indicates, contains the decisions of the court of 
chancery of New York, which is now abolished. It is sufficient to say of 
them, that they are given by Chancellor Walworth, whose integrity, 
ability and learning made him a fit associate for those who have dignified, 
exalted and adorned that high judicial station. An Appendix contains 
the proceedings of the bar of New York upon the death of Chancellor 


Kent. 


Tue Arcument List or toe Law Acapemy or Puinapetpuia. Ses- 
sion of 1848-9. Printed for the Law Academy only. (One hundred 
cepies printed.) pp. 64. 

We are again indebted to the Prothonotary (A. I. Fish, Esq. of Phila- 
delphia) for the Annual Argument List of the Law Academy. ‘The 
pamphlet contains thirty-four cases, well stated, and all bringing up 
questions worthy the careful attention of the junior members of the pro- 
fession. They are eminently practical, and necessarily involve the dis- 
cussion of legal principles, rather than the mere citation of cases, and 
collection of undigested authorities. A new feature, however, has been 
added to this year’s list, viz.,a series of Lectures, which are to be de- 
livered before the academy by some of the older members of the bar, 
There are ten Lectures docketed upon local subjects. The President 
and Prothonotary must have bestowed much labor, pains and time in the 
preparation of this pamphlet. We wish them and their associates the 
fullest success in their efforts. 


Reports or Cases Arcuep aNd DererMINepd IN THE ENGtisn Court oF 
Cuancery, with Notes ano Rererences TO poTn ENGLIsH AND 
American Decisions. By Joun A. Duntap, Counsellor at Law. 
Vol. XIX. Containing Phillips's Chancery Reports, Vol. I. IR41- 
1847. pp. 832. New York: Banks, Gould & Co. 144, Nassau 
street. Albany: Gould, Banks & Gould, 104, State street. 1548. 


This is a faithful reprint, in full, of what were formerly Condensed 
Chancery Reports. The notes of the editor will give it an additional 
value to the American Lawyer. 


Works recetveo. —Revue de Droit Frangais et Etranger, June, 
1848. Hunt’s Merchant’s Magazine, September, 1818. De Bow’s 
Commercial Review, July, 1848. The Code Reporter. American Law 
Journal, September, 1848. American Journal of Science and Arts, 
September, 1848. 
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Obituary Notices. 


Diep, in Petersburg, Va., James H. Guorson, Judge of the second judicial district 
of Virginia, aged 47. At an early age Judge Gholson entered the councils of his 
native state, and acquired an enviable reputation for eloquence and ability. He was 
elected to Congress in 1833, being then about thirty-three years old. He served but 
one session in that body, which closed his political career. The subsequent years of his 
life were given to his profession, until called by the legislature of Virginia to a seat 
ou the bench of the general court. All his public stations he filled with great fidelity 
and ability. As a judge, the community has sustained a loss which will be severely 
felt. He was courteous, laborious, able, honest, and scrupulously impartial. He 
possessed the entire confidence of the public, and the members of his bar loved him 
as a brother. He died in the prime of life, and in the midst of his usefulness, a vic- 
tim to a rapid consumption. 


In Virginia, Hon. Henry St. Grorcre Tucker. At the time of his decease, he 
was professor of law in the University of Virginia, which chair he filled with distin- 
guished success, He represented the State of Virginia in Congress fourteen years 
trom 1815 to 1829. He was for some time a member of the court of appeals of Vir- 
ginia, and the president judge of the court for ten years, from 1831 to 1841. As 
a writer upon legal subjects, he was favorably known to the profession; nor did he, 
amid the pressure of his judicial and professional labors, forget the claims which 
literature and polite learning have upon the lawyer. 





JInsolvents in {Mtassachusetts. 














Name of Insolvent. Residence, eo of | Name of Master or Judge. 
Barker, Charles, Medford, Sept. 15, Asa F. Lawrence. 
Real, Melzar, Abington, Aug. 18, Welcome Young. 
Bigelow, Jackson, South Natick, Sept. Ll, Asa F. Lawrence. 
Bradley, Charles, Roxbury, Aug. 18, Francis Hilhard. 
Calfe, Joseph, Boston, Sept. Is, 9 J. M. Williams. 
Creasy, Charles P. et al. Boston, Aug. 3, J. M. Willams, 
Dodge, John, 2d. Sutton, * 15, Henry Chapin. 
Ellis, Cornelius, Boston, Sept. 22, J. M. Williams. 
Fenno, William B. Millbury, Aug. 15, Henry Chapin. 
Gurney, Charles, Taunton, - *& David Perkins. 
Gurney, Melvin, Abington, “s Welcome Young. 
Higgins, George, Boston, | Sept. 5, J. M. Williams. 
Jones, Elijah ©. Lowell, |. Aug. 25, Asa F. Lawrence. 
Kinsley, Henry, Charlestown, = 8, Asa F. Lawrence. 
Kinsley, Silas, Charlestown, - * Asa F. Lawrence. 
Lyford, James, Boston, . Fk J. M. Williams, 
Mallon, Kendall, Roxbury, | “« 65, Francis Hilliard. 
Maralious, John, Boston, | Sept. 7, J. M. Willams. 
Maynard, Jesse Boston, * 20, J. M. Williams. 
Palmer, George Ww. Boston, = 8, J. M. Williams. 
Perry, Joseph, Georgetown, | Aug. 23, (John G. King. 
Rand, Ira, Boston, Sept. 5, J. M. Williams. 
Reed, Samuel D. Boston, | * § 616, J. M. Williams. 
Ryan, James D. Boston, ae J. M. Williams. 
Sanderson, Edward H., Roston, | Aug. 3, ‘J. M. Williams. 
Smith, Judson, Southboro’, © 30, = | Henry Chapin. 
Spear, Cylene, Boston, | Sept. 15, J.M Williams. 
Sperry, Austin, Cambridge, | - * J. M. Williams. 
Sperry, Henry, |Cambridge, “« & J. M. Williams, 
Thatcher, ‘Thomas et al. | Dartmouth, | Aug. Ql, David Perkins. 
Wade, Nathaniel. | Boston, | Sept. 12 J. M. Williams, 
Waterhouse, James et ai. | Walpole, | Aug. 23, Francis Hilliard. 
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